HEARING OFFICER, CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO
Appeal No. 40-14

DECISION

IN THE MATTER OF THE APPEAL OF:
ERICK WRIGHT, Appellant,

vs.
DEPARTMENT OF SAFETY, DENVER SHERIFF'S DEPARTMENT,
and the City and County of Denver, a municipal corporation, Agency.

I. INTRODUCTION
The Appellant, Erick Wright, appeals his termination from employment with the
Denver Sheriffs Department (Agency), for alleged violations of specified Career Service
and Agency rules. A hearing concerning this appeal was conducted by Bruce A
Plotkin, Hearing Officer, on October 3, 2014. The Agency was represented by Jennifer
Jacobson, Assistant City Attorney. Wright was represented by Brian Reynolds. Agency
exhibits 1-9 and 13-25 were admitted, along with Wright's exhibits A-C. The following
witnesses testified for the Agency: Sgt Mark Martinez; Sgt. Earl Simms; Deputy David
Phillips; Shannon Elwell; and Wright. Wright cross examined the Agency's witnesses.

II. ISSUES
The following issues were presented for appeal:

A whether Wright violated any of the following Career Service Rules: 16-60 A , B., L., or
Z.; and
B. if Wright violated any of the aforementioned Career Service Rules, whether the
Agency's decision to dismiss him conformed to the purposes of discipline under CSR
16-20.
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Ill. FINDINGS
The Appellant, Erick Wright, was a deputy in the Denver Sheriff's Department
(Agency) for 14 years. His primary duties were the care, custody, and control of
inmates. His last assignment was to one of the open-style inmate housing pods in
Denver's downtown jail.
Deputies assigned to housing pods are required to conduct one round at the
beginning of their shifts, and two rounds per hour throughout the remainder of their
shift. They are also required to turn on housing unit lights at 6:00 a.m.
On October 17, 2013, Wright came on duty in his assigned housing pod at 2:30
a.m. He conducted his first round 21 minutes later, and he failed to complete two rounds
per hour. Wright did not turn on the cell block lights until 11 :05 a.m., and at that time he
turned on only the common area lights, not the cell lights.
At 11 :04 a.m., the silent security video recording in the pod showed inmate
Shippley entering his cell, which he shared with another inmate, E. Eight seconds later,
Shippley exited his cell and motioned urgently to Wright indicating "come here." Then,
while also making a hanging motion, he told Wright "I think he's trying to hang himself."
[Exhibit 6-1]. Wright immediately called the control center to report a medical
emergency. Other inmates in the common area moved toward cell 109 and peered in.
One inmate entered. Wright did not move from his desk.
Inmates walked about freely and continued to speak and motion to Wright. At
11 :04:55 Wright turned on the light in the cells. At 11 :05, one minute after Shippley first
notified Wright, the first responders arrived, including Sergeant Mark Martinez and a
nurse. Wright handed the first responders rubber gloves from a box on his desk. 20
seconds later, Wright followed the responders into the cell. Inmates were still freely
moving about the pod. Between 11 :05:20 and 11 :05:40 more responders arrived. At
11 :07, about three minutes after first being notified of the hanging and while first
responders were tending to E., Wright began to secure inmates who were moving about
the pod.
The Agency undertook an investigation into the incident and served Wright with a
pre-disciplinary letter on June 26, 2014. A pre-disciplinary meeting was convened on
July 11, 2014 which Wright attended with legal counsel.
On July 25, 2014, the Agency served Wright with a notice of dismissal. Wright filed
this appeal timely on August 5, 2014.
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IV. ANALYSIS
A. Jurisdiction and Review
Jurisdiction is proper under CSR § 19-10 A.1.a., as the direct appeal of a dismissal.
I am required to conduct a de novo review, meaning to consider all the evidence as
though no previous action had been taken. Turner v. Rossmiller, 532 P.2d 751 (Colo.
App. 1975).

B. Burden and Standard of Proof
The Agency retains the burden of persuasion, throughout the case, to prove Wright
violated one or more cited sections of the Career Service Rules, and to prove its
decision to terminate his employment complied with Career Service Rule 16-20. The
standard by which the Agency must prove its claims is by a preponderance of the
evidence.

C. Agency and Career Service Rule Violations
The Agency alleged Wright breached the following departmental orders and rules:
200.16; 300.19.1; 400.8.1; 400.8.2; and 300.11.6. Those orders and rules formed the
basis of the Agency's allegation that Wright breached Career Service Rule (CSR) 16-60
L., which brought the case under jurisdiction of the Career Service Hearings Office.

1. CSR 16-60 L. Failure to observe written departmental or agency
regulations, policies or rules.
To prove a violation of this rule, the Agency must prove there was a written
regulation, policy, or rule; the employee was aware of the policy; and the employee
failed to follow the policy. In re Rodriguez, CSA 12-10, 13 (10/22/10), citing In re
Mounjim, CSB 87-07a (1/8/09). In addition, the regulation, policy, or rule must be clear,
reasonable, and uniformly enforced. In re Rodriguez, at 13, citing In re Norman-Curry.
CSA 28-07 and 50-08, 5 (2/27/09). The Agency believed Wright was in violation of the
following Agency rules and orders.

a. DSD Rule 200.16 - Failure to Perform Duties.
This rule states "Deputy sheriffs and employees shall not fail to perform the
required duties of their assignments." The Agency alleged Wright failed to comply with a
post order requiring "the lights in the housing unit shall remain on from 0600 to 2100
each day; they shall not be dimmed for any reason." [Exhibit 5-15].
The Agency found Wright violated this Rule because he delayed turning on
housing unit lights until after 11 :00 a.m. and when he did, he turned on only the lowertier cell lights where E.'s cell was located. [Elwell Direct; Ex. 20].
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Wright testified he was aware of the order, but understood it to require only day
room (common area) lights to be on during those hours. He explained inmates disliked
having their cell lights on that early, and few deputies turned all of the lights on at 0600.
[Wright Testimony].
Sergeants Martinez and Simms believed the policy required all housing unit lights
to be on, including upper and lower tier lights and day room lights. [Martinez Testimony;
Simms Testimony]. In the absence of evidence rebutting Sergeants Martinez and
Simms, the preponderance of the evidence proves the post order requires all lights,
including cell lights to remain on between 0600 and 2100 every day. Moreover, it is a
logical interpretation of the order, in view of the need to watch over all inmate activity.
For those reasons, Wright failed to abide by the post order requirement regarding
lighting, in violation of DSD 200.16.

b. DSD Rule 300.19.1 - Disobedience of Rule.
Deputy Sheriffs and employees shall not violate any lawful departmental
rule (including CSA rules), duty, procedure, policy, directive,
instruction, order (including Mayor's Executive Orders) or Operations
Manual section.
This catchall rule applies where no other, more specific violation applies to the
Agency's claims. The Agency applied this rule with respect to Department Order
5410.1D, which states;
(4) E. Suicide, Suicide Attempt or Death in a Facility. In the event that
there is a suicide, suicide attempt, or death in the facility, the following
protocol should be followed:

1. Call the Control Center: The control center will contact medical staff,
a supervisor and will call for an emergency ambulance.
2. Attempt to Revive the Inmate: When appropriate, attempts should be
made to revive the inmate and make every effort to resuscitate the
victim while waiting for medical staff to arrive and take control of the
situation.
a. If necessary, the officer may initiate CPR, or any other first aid that
they deem necessary and appropriate. Officers should continue to
give further assistance to the inmate as needed, and/or directed by
medical staff.
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3. Secure the Area: Preserve and secure the scene.
a. Remove all other inmates from the area
b. Do not remove the body from the cell unless the victim died
through hanging or directed by the medical staff to do so.
Wright called the control center immediately after being notified of an emergency,
in accordance with subsection 1. No violation was established for that subsection.
The Agency claimed Wright was required by this order, but failed, to revive E. and
failed to secure the area. The Agency also claimed Wright was expected to follow the
protocol in sequence. [Elwell Direct].
Subsections 2. and 2.a. contain subjective and optional, not mandatory language,
allowing the officer to decide whether to initiate CPR. No evidence was adduced
whether Wright was trained or otherwise knew how to perform CPR. Thus, even though
it was apparent from the circumstances that emergency CPR was called for, this rule,
as written, did not require Wright to initiate it.
Subsection 3 requires the officer to preserve and secure the emergency scene by
removing inmates from the area and making sure the body is not disturbed. Wright
admitted he should have secured the inmates waiting outside the cell. He also
acknowledged he did not order the inmates to their cells until a few minutes after the
incident was reported and the housing unit was filling up with deputies and medical
personnel. [Wright Direct]. Wright's failure to secure the cell where the emergency
occurred, and his long delay in removing inmates from the area, violated 0.0. 5410.1 D.

c. DSD Rule 400.8.1 - Protecting Prisoners from Physical Harm.
DSD Rule 400.8 states "Deputy sheriffs and employees shall be alert at all times to
protect prisoners from harming themselves, harming others, or attempting suicide."
Wright acknowledged he was aware of this rule. [Wright Direct; Exhibit 16].
Nonetheless, he failed to complete at least 5 out of 13 rounds the Agency claimed were
1
not completed. He also failed to turn on cell lights at the required hour. If he had, it
may have allowed him or someone else to intervene before the inmate could hang
himself. His explanation, below, fails to account for his failure to complete at least some
1

\pp.:llanl daimed he \\as in~1rm:1ed 1111110 condue1 rounds during meals. l,\pp.:llant leslimon): hhihi1 l<i: F\hihi1 2-8: 2-91,
,\ppdlant s1a1ed meal ~nice genera II) require~ 1.5 hours per meal. IL,hihits 2. 16 1- I here \\ere 1,,0 meals sef\ ed hy the lime
I.'s a111:mp1.:d suh.:ide ,,as n:portcd. 1'.kdidne distrih111ion gen.:rall) taJ..es ah11111 JO minules. hul ma) r.:quin: up 10 an hour.
I \pp.:llanl 1estimor1): 1:,hihit 16; l:\hihil 2-91. l \.:n adup1i11g ,\ppdlanl's argum.:nt. 1hat ho.: had h.:en ins1me1.:d 1111110 co11duc1
rounds during 111.:als ,111d medidn.: dis1rihuli11n. ho.: ,,01rld ha, e heen <:\cuso.:LI from. al mos! . .:ighl of 1he rel1uir.:d rounds during
hb shi n.

5

of the omitted rounds. By failing to conduct required rounds, and not having cell lights
on, he was not alert to the risk of harm to inmates, in violation of DSD 400.8.1.

d. DSD Rule 400.8.2 - Failure to Make Required Rounds.
This rule states "Deputy sheriffs shall not willfully or negligently fail to make their
required rounds." The Agency found Wright failed to make at least 13 of his required
rounds prior to the hanging. [Elwell Direct].
Wright admitted he did not do several rounds during his shift. He explained he
was required to protect the food cart, oversee inmates' free time, and monitor the
medicine cart, and could not fulfill both conflicting duties at the same time. [Wright
Direct].
The pertinent post order provides deputies "shall supervise the distribution of food
trays." [Wright Direct; Exhibit 5-17]. The Agency claimed Wright should have conducted
rounds during food distribution.
Wright's interpretation, that he was required to monitor the food trays when they
were being distributed, is a reasonable reading of the order. [ See In re Rogers, CSA
25-08, 3 (4/1/08), affd on other grounds, In re Rogers, CSB 25-08A (7/16/09)]. As
written, the requirement to supervise food distribution and medicine distribution is
irreconcilable with the requirement to conduct rounds at the same time. Each group of
inmates is entitled to at least 20 minutes for meals. [Exhibit 5-17], but the evidence was
unclear how many groups were in Wright's pod; thus it remains unknown if Wright had
the opportunity to conduct rounds if three successive groups had their meal in the same
hour. Moreover, Wright testified he continued to omit rounds during food and medicine
distribution even up to his pre-disciplinary meeting, and was not told to do any
differently. [Wright Direct].
While Wright successfully rebutted the Agency's claim as it pertains during meal
hours and medical cart distributions, he failed to explain persuasively why he delayed
conducting the first round of his shift, and why he failed to conduct five or more [see n.
1] required rounds during his shift, including at least three that fell outside the meal and
medicine distribution schedules.
Wright also claimed he was required to oversee free time of approximately 1.5
hours per shift and therefore could not conduct rounds during that period. Wright did
not point to any duty to oversee free time, and none appears in the post order. [Exhibit

5].
Finally, if an officer is unable to conduct rounds, he must explain, in writing, why he
could not conduct that round, [Martinez testimony; Wright cross-exam] Wright did not
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document his lapses in writing, as is required . For the reasons above, the Agency
proved this violation by a preponderance of the evidence.
e. DSD Rule 300.11.6 Conduct Prejudicial.

This Agency rule encompasses a broader range of proscribed conduct than its
counterpart under the Career Service Rule 16-60 Z. It includes "conduct that might
otherwise appear to be minor, yet result in serious consequences or potential
consequences." [In re Khelik, CSB 31-12A, 3 (3/10/13)).
Shannon Elwell is the Civilian Review Administrator in the City's Department of
Safety. She was the decision-maker in this case. Elwell stated she found Wright
violated this rule because Wright's other rule violations severely compromised the
integrity of the Agency, and that Wright's willful disregard of Agency policies resulted in
serious consequences to an inmate, and could have resulted in additional potential
consequences. [Elwell Direct; Ex. 20). Wright's failure to abide by the requirement to
turn on pod lights between 0600 and 2100 hours and his failure to conduct timely
rounds potentially prevented the discovery of E.'s preparations to hang himself. That
neglect comprises serious consequences under DSD Rule 300.11.6.
2. CSR 16-60 A. Neglect of Duty.

In order to establish a violation under this rule, the Agency must prove (1) a
reasonable duty was communicated to the employee and (2) the employee failed to
perform that duty. In re Gutierrez, CSA 65-11, 5 (8/28/12), citing In re Mounjim, CSA 8707, 4 (7/10/08).
Elwell testified Wright neglected to conduct many of his required rounds,
neglected his duty to secure a suicide scene, neglected to attempt to provide aid, and
neglected to turn on lights, as required by DSD post order (Exhibit 5). CSR 16-60 A.
may not be used as a mirror of other violations. If it could be so employed, then every
violation of a rule, order, or policy, would also be a neglect of the duty under such rule
order, or policy. Such a redundancy of violations is not contemplated by the Career
Service Rules. In the absence of a duty not already incorporated within another rule or
order, no violation is found here.
3. CSR 16-60 B. Carelessness in performance of duties and responsibilities.

While CSR 16-60 A. and CSR 16-60 B. share similar elements of proof, they are
distinguished in that, under 16-60 B., it is Wright's acts (performance), rather than
omissions (neglect), which are reviewed. Thus, a violation under this rule occurs for
performing poorly, rather than neglecting to perform, an important duty. In re
Simpleman, CSA 31 -06, 4-5 (10/20/06).
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As determined above, housing post orders require all pod lights to be on from 0600
to 2100. Wright admitted he did not turn on all pod lights, and he did not rebut two
sergeants' views as to the order's meaning. Thus, Wright only partially complied with
the housing post order regarding lighting, in violation of CSR 16-60 B.
The Agency also claimed Wright was careless in the manner he informed
responders of the emergency, identifying it as a medical emergency rather than a
hanging. [Elwell testimony]. While Wright's identification of the situation was imprecise,
it is not apparent that it was careless. He called responders immediately upon being
notified, in compliance with protocol. This claim is not proven by preponderant
evidence.
4. CSR 16-60 Z. Conduct Prejudicial.
Under this rule, the Agency is required to prove an employee's conduct resulted in
actual harm to the agency's mission, or actual harm to the City's reputation, or
integrity. In re Jones, CSB 88-09A (9/29/10), affirming In re Jones, CSA 88-09
(5/11/10). The Agency found Wright in violation of this rule because of harm to inmate
E., who had no heartbeat when responders arrived. [Elwell testimony; Exhibit 20).
The Agency's core mission includes the care of inmates. Wright's failure to
perform rounds and, indirectly, his failure to illuminate the pod lights as required violated
that core mission. For those reasons, the Agency established a violation of CSR 16-60
Z. See also In re Rogers, CSA 25-08, 8-9 (3/13/2009), affirmed In re Rogers, CSB 2508A (7/16/09).
Elwell testified that Wright also violated this rule because of a media report
featuring this case. The article, which issued on September 18, 2014, cited losses to
the City totaling over $10 million dollars in damages. [Ex. 20). Elwell felt the a~icle was
indicative of media interest in, and public sentiment against, the Agency. She alleged
the negative press was caused by the failures of several deputies, including Deputy
Wright, to make rounds or turn on housing lights.
A media report issued after the date of discipline may not be considered as harm
to the City under CSR 16-60 Z. Moreover, none of those losses were attributed to
Wright's negligence in this case.

8

Elwell also found Wright's conduct caused harm to the good order and
effectiveness of the Department because responders were diverted to the location of
the incident, which impeded their normal Agency operations. This conclusion leaves
out an essential link - that Wright's failures to conduct rounds and keep lights on
directly allowed E. to hang himself.2

V. DEGREE OF DISCIPLINE
The purpose of discipline is to correct inappropriate behavior if possible.
Appointing authorities are directed by CSR 16-20 to consider the severity of the offense,
an employee's past record, and the penalty most likely to achieve compliance with the
rules. CSR§ 16-20.
A. Seriousness of the proven offenses
The mission of the Agency, and most important duty for its officers, is the care and
custody of inmates. That mission and duty include the obligation to protect inmates
from harming themselves. The Agency strives to protect inmates in part by requiring
deputies to conduct regular rounds, and illuminate housing unit lights during prescribed
periods.3 Wright's lapses violated that core mission.

B. Prior Record
In his 14 years with the Agency, Wright was disciplined three times. Twice for sick
leave violations in 2008 within months of each other, for which he received a verbal and
written reprimand, and once in 2004 for a violation of the Agency's Electronic
Communications Policy, for which he received a written reprimand. [Ex. 20). He
generally receives Exceeds Expectations on his PEPRs. Wright's history, while
commendable, did not mitigate the seriousness of the proven violations in this case.

C. Likelihood of Reform
Elwell found Wright failed to understand the gravity of his lapses in conducting
rounds and keeping the unit illuminated. [Elwell testimony; Exhibit 20). This element
may be afforded less weight, even if an employee shows willingness to reform, where
the seriousness of the violations was substantial.
Elwell met the directives of CSR 16-20, to weigh fairly the seriousness of the
proven violations, Wright's prior record, and the likelihood of his reform. She conducted
a pre-termination hearing, considered the reports and information assembled during an
~ rhe ,\genc~ ·s ea~c b csiahlishcJ he~·.mse \\'right foit.:J to pcrform in1portan1 Julies. not hccausc hb foilure Ill Ju so allowcJ a
suidlle to occur. sincc the laller '"'s 11111 cslahlislu;J h~ preponderant e, iJcncc.
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extensive investigation, considered the statements by Wright and his counsel,
considered the various penalty options and considered Wrights' employment and
disciplinary history. Her decision to dismiss Wright was within the range of reasonable
alternatives available to her, and was not based upon considerations unsupported by a
preponderance of the evidence, nor was the decision clearly excessive.
VI. ORDER
The Agency's decision to dismiss Wright from employment on July 24, 2014 is
AFFIRMED.
DONE November 17, 2014.

Bruce A. Plotkin
Career Service Hearing Officer
NOTICE OF RIGHT TO FILE PETITION FOR REVIEW
You may petition the Career Service Board for review of this decision, in
accordance with the requirements of CSR § 19-60 et seq., within fifteen calendar
days after the date of mailing of the Hearing Officer's decision, as stated in the
decision's certificate of delivery. The Career Service Rules are available as a
link at www.denvergov.org/csa.
All petitions for review must be filed with the:
Career Service Board
c/o OHR Executive Director's Office
201 W. Colfax Avenue, Dept. 412, 4th Floor
Denver, CO 80202
FAX: 720-913-5720
EMAi L: CareerServiceBoardAppeals@denvergov.org

AND
Career Service Hearing Office
201 W. Colfax, 1st Floor
Denver, CO 80202
FAX: 720-913-5995
EMAIL: CSAHearings@denvergov.org.
AND
Opposing parties or their representatives, if any.
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