CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO

Appeal No. 03-11A
FINDINGS AND ORDER

IN THE MATTER OF THE APPEAL OF:
JOSEPH WEBSTER,
Appellant,
VS.

DEPARTMENT OF SAFETY, DENVER SHERIFF'S DEPARTMENT,
And the City and County of Denver, a municipal corporation,
Agency.

This matter is before the Career Service Board (the "Board") on the Appellant/Petitioner,
Joseph Webster's ("Webster") Petition for Review of the Agency's decision to terminate his
employment as a deputy sheriff.
On March 30, 2011, and June 10, 2011 , Hearing Officer Bruce A. Plotkin ("Hearing
Officer") conducted hearings on the issue, and on August 9, 2011 , he sustained the disciplinary
action, affirming the decision to terminate Webster's employment.
After careful review and consideration of the full record before it, the Board AFFIRMS
the Hearing Officer's August 9, 2011, Decision.

I. REVIEW
1. Scope of Review

In his Petition for Review, Webster st~:es his grounds as:

"B.
Erroneous rules interpretation.
erroneous interpretation of Rules" and,

The Hearing Officer's decision involves an

"C. Policy - setting precedent: The Hearing Officer's decision is not supported by the
evidence In that connection the Hearing Officer's decision is clearly erroneous."

Webster fails to base his appeal on "insufficient evidence" under CSR 19-61 D. Instead,
he misquotes CSR 19-60 C, as containing substantially the same "insufficient evidence"
language of CRS 19-61 D.
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As CSR 19-61 D was not cited as a basis for appeal, the Agency argues "insufficiency of
the evidence" is not at issue. While the Board agrees that the Petition is confusing with respect
to the identification of this ground for review, it will , nevertheless, consider "insufficiency of the
evidence" as a stated ground for review, notwithstanding the misquotation and/or inaccurate
Career Service Rule citation.
2. Claimed Error (Generally)

Generally, Webster argues he should not have been disciplined and/or his discipline
should have been less severe than termination. Webster bases these arguments on a variety of
grounds incorporated, inconsistently, within the documents captioned:
"Petitioner's Brief In Support Of His Request That This Honorable Career Service Board
Reverse The Order Of The Honorable Bruce A Plotkin Affirming The Deputy Manager of
Safety, Ashley R. Kilroy, Order of Dismissal of Webster"; and
"Petition Before The Denver Career Service Board To Review The Hearing Officer's
Decision To Terminate The Employment Of Joseph Webster As A Deputy Sheriff'.
Collectively, these will be referred to herein as "appeal documents".

II. FINDINGS
1. Sufficiency of the Evidence

The Hearing Officer found that Webster used excessive force against inmate Trujillo by
striking him in the neck area, using a necklock-like restraint, wrestling him to the ground by
pulling on his neck, and using a knee to keep his head on the floor. The Hearing Officer further
found that Webster was dishonest in claiming that he used a palm heel strike on inmate Trujillo
and by stating, in an attempt to justify his inappropriate and excessive use of force, that inmate
Trujillo pulled away. The Hearing Officer found that Webster's actions were impermissible
overreactions to an evident lack of physical resistance by Trujillo, and that no parsing of the
video evidence by Webster changed the obvious lack of resistance by Trujillo. The Hearing
Officer found that the existing video recording of the incident was clear and unambiguous as to
the facts that inmate Trujillo did not pull away from Webster, that Webster did not use a palm
heel strike, and that Webster's explanation of hi£ actions, and alleged reasons therefore, were
internally inconsistent and not credible. Based on these findings, the Hearing Officer concluded
Webster's reaction to inmate Trujillo's cursing taunt was, in fact, physical retribution in violation
of Agency rules 400.3 (unfair handling of an inmate), 400.4 (cruel and unusual punishment),
400.6 (unnecessary and unreasonable force), and Agency Order 5011.1 H (use of force).
Based upon these fact findings, the Hearing Officer concluded Webster violated the
following Departmental Rules, Regulations, Policies and Orders:
(1) CSR § 16-60 E. 3. : Any act of dishonesty, which may include, but is not limited ...
Lying to superiors ... with respect to official duties, including work duties, disciplinary
actions;
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(2) CSR § 16-60 L.: Failure to observe written department or agency regulations,
policies, or rules, specifically:
Departmental Rules and Regulations:
200.4 Deputy Sheriffs and employees shall not depart from the truth, knowingly
make misleading statements or falsify any report, record, testimony, or work
related communications:
400.3 Deputy Sheriffs and employees shall give clear, concise, and reasonable
orders to prisoners and shall handle prisoners in a firm and fair manner.
400.4 Deputy Sheriffs and employees shall not impose or permit the imposition
of humiliation, indignities, or cruel and unusual punishment on any prisoner.
400.6 Deputy Sheriffs and employees shall not injure or strike any prisoner
except in the defense of themselves or another, or to prevent a disturbance or
attempted escape, and then only using that amount of force necessary and
reasonable.
Departmental Order 5011. 1H Use of Force
1. Purpose: The purpose of this order is to prescribe policy and guidelines for the
use of force within the Department.
3. Policy: It is the policy of the Department that officers use physical force only as
prescribed by the Colorado Revised Statutes (CRS) and internal department
standards to perform any legitimate law enforcement or detention related
function. The amount of force will be reasonable and appropriate in relation to
the threat faced. In all cases, force will be de-escalated once the legitimate
function is achieved or the resistance has ceased.
Physical force will not be used as a punishment, under any circumstances.
Officers should rely on departmentally approved use of force techniques that are
taught in training. Officers are respor.~i~le for justifying their actions and must
report use of force incidents in accordance with departmental rules and CRS 188-111 and CRS 18-8-802 to command staff personnel or a supervisory officer as
the situation has stabilized. Officers are responsible to ensure that medical
screening is provided to any person who has been injured or alleges injury as a
result of being subjected to the use of force.
Under CSR 19-61 (0) , the Board may reverse the Hearing Officer's Decision only if it is
not supported by the evidence in the record and is clearly erroneous. Hearing Officers are
charged with the responsibility to judge the credibility of witnesses, and decide the weight to be
given to testimony and other evidence. Based upon this standard, the Board finds the record
before it contains sufficient evidence to support the Hearing Officer's findings and conclusions,
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and that the Hearing Officer's Decision is not clearly erroneous.
2.

Production of Witnesses/Preservation of Testimony

Webster argues that the Agency had an affirmative duty to: (1) "produce" as witnesses at
the hearing two inmates who were involved in and/or witnessed the excessive force incident,
and/or (2) preserve the testimony of these witnesses in some fashion analogous to a criminal
prosecutor's duty to disclose and/or preserve exculpatory evidence. Through an intermingling
of constitutional criminal law and IAB rules and procedures, Webster would have this Board
fundamentally alter the Agency's evidentiary requirements regarding the production of a witness
at hearing and the creation and preservation of expected testimony. Webster is not, however, a
criminal defendant in this proceeding, and constitutional requirements of criminal prosecutions
have absolutely no applicability to hearings before the Career Service. Webster's arguments
are unsupported and unsupportable under the Career Service Rules or other applicable
precedent, and the Board rejects them.
It is also significant that, while Webster was aware of the identity of these witnesses, he
forfeited his right to subpoena said witnesses by failing to file motions for subpoenas within the
time period required , and by failing to file a timely motion for an extension of the time in which to
request subpoenas which set forth good cause for his delay. Therefore , any disadvantage
Webster may have suffered due to the non-appearance of witnesses was due to his own
failures. Furthermore, the Hearing Officer found that the existing video recording of the incident
was clear and unambiguous such that what other witness may or may not have claimed to have
seen would be insufficient grounds upon which to disturb the Hearing Officer's findings as to
what actually occurred.
As relevant to this argument, the Board finds the record before it contains sufficient
evidence to support the Hearing Officer's findings and conclusions, and that his Decision is not
clearly erroneous.
3.

Severity of Discipline / Comparative Discipline

Webster's next argument appears to fall under the Board's "Policy-Setting Precedent"
standard of review. In a lengthy discourse replete with copies of the civil complaints in
unrelated alleged excessive force cases, Webster argues that the discipline he received was too
severe and comparatively inconsistent.
The Hearing Officer found Webster's actions were egregious in light of the Agency's
mission to provide appropriate care and custody of inmates. The Hearing Officer further found
Webster was dishonest during an investigation, and that such dishonesty is intolerable and of
increased significance because Webster failed to acknowledge his errors at any point.
The Hearing Officer further found Webster's past record of a 45-day suspension for
improper use of force to be relevant, as Webster committed four of the same violations alleged
in the current appeal, and further observed as significant that the facts of this earlier discipline
were similar to the instant case, and occurred within several months of this case.
CRS§16-20 sets forth the considerations for discipline under the Career Service:
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The purpose of discipline is to correct inappropriate behavior if possible. The type and
severity of discipline depends on the gravity of the offense. The degree of discipline shall
be reasonably related to the seriousness of the offense and take into consideration the
employee's past record. The appointing authority shall impose the type and amount of
discipline he or she believes is needed to correct the situation and achieve the desired
behavior or performance.
From the Hearing Officer's findings, it is apparent that he weighed and assessed the
facts as required by the Career Service Rules, and determined the nature and extent of the
discipline by focusing on the employee's own conduct. See, James Napoli, Appeal No. 74-10 A
(CSB 8/18/11, p.4).
Webster's argument at hearing regarding the disciplinary treatment of Sheriffs in the
Marvin Booker and Emily Rice incidents ("Booker" and "Rice") are not only founded on
inapplicable Civil Service Commission Rules and concepts, they are nothing but gross
speculation regarding alleged improprieties committed by persons in circumstances which are
not remotely part of this case. As quoted above, CRS§16-20 of the Career Service Rules
guides disciplinary decisions in Career Service hearings, and Webster has made no cogent
argument that the Booker and Rice cases have any material bearing whatsoever on the
discipline determined in this case. As such, his arguments are rejected.
The Hearing Officer's affirmation of the Agency-imposed discipline of termination was
neither clearly excessive nor based upon any considerations not supported by the evidence.
The Board finds the record before it contains sufficient evidence to support the Hearing Officer's
findings and conclusions, and that the Decision is not clearly erroneous with respect to the
discipline imposed.
5.

Disclosure of IAB File

The Agency argues and the Board agrees that Webster's argument with respect to
timely receipt of the IAB file is not properly before this Board, as it was not included as a factual
or legal basis in the Petition for review.
Even if the argument were properly before the Board, however, the Board would not
d isturb the ruling of the Hearing Officer on a matter such as this, which did not materially impact
the outcome or conduct of the hearing. The Board further notes that Webster does not argue
that there was any material prejudice caused by his recc:;:-t of the IAB file (Exhibit 13) as
delivered to him in the U.S. Mail on March 17, 2011 .
As relevant to this argument, and to whatever extent the issue may be properly before it,
the Board finds the record contains sufficient evidence to support the Hearing Officer's findings
and conclusions, and that the Hearing Officer's Decision is not clearly erroneous.
6.

Witness Interference

As with many of Webster's arguments, his claims regarding "witness interference" are
difficult to assess. Webster did not present this argument as a factual or legal basis in his
Petition for Review and/or appeal documents, and it is not, therefore , properly before the Board.
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To the extent the Board could consider Webster's argument as falling under the purview
of CRS 19-61A., as "[N]ew and material evidence" it was, again, not part of the Petition for
Review and is not property before the Board for review. Moreover, as understood by the Board,
the information/evidence underlying this assertion was, in fact, available to Webster at the time
of the hearing (and even raised in motion prior to the hearing), and does not, therefore, qualify
under CRS 19-61 A
To the extent this argument relates to the nonappearance at the hearing of witnesses,
the Board again observes that Webster lost his right to subpoena said witnesses by failing to file
motions for subpoenas within the time period required, and by failing to file a timely motion for
an extension of the time in which to request subpoenas that set forth good cause for his delay.
As relevant to this argument, and to whatever extent the issue may be properly before it,
the Board finds the record contains sufficient evidence to support the Hearing Officer's findings
and conclusions, and that the Hearing Officer's Decision is not clearly erroneous.
7. Release of IABNideo Tape to Media
While Webster may have raised this argument in the Petition for Review ( or appeal
documents) under the ground of "erroneous rules interpretation," the claim lacks any reference
to any "rule" that is alleged to have been erroneously interpreted. As Webster provides no
cogent argument that any release of information resulted in the violation or erroneous
interpretation of any rule, the Board finds no merit whatsoever to this claim.
As relevant to this argument, and to whatever extent the issue may be properly betore it,
the Board finds the record contains sufficient evidence to support the Hearing Officer's findings
and conclusions, and that the Hearing Officer's Decision is not clearly erroneous.

Ill. ORDER
IT 15 THEREFORE ORDERED that the Hearing Officer's Decision, dated August 9,

2011, is AFFIRMED.

-m. . . .a... r. .c. .·b._______l___,
,_,~_t.i.-:-----'
....I _______,, 2012.

so ORDEREQ by the board (\on
documented this 14 -!h day of ___

BY T~J BOARD:

!l<tt~-----Colleen M. Rea, Co-Chair
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