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DECISION AFFIRMING DISMISSAL
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ROBERT STRAUCH, Appellant,
vs.
DEPARTMENT OF SAFETY, DENVER SHERIFF'S DEPARTMENT,
and the City and County of Denver, a municipal corporation, Agency.

I. INTRODUCTION
This appeal arises from a traffic incident involving an off-duty deputy sheriff.
Robert Strauch. There were no independent witnesses. The other driver was
never found and never came forward. The Agency accepted some of
Strauch's version of the incident.
A. Structure of the Decision.

The undisputed description of the incident is presented first. Then, the heart
of the case analyzes the irreconcilable opinions of the Agency and Strauch, and
whether certain actions by Strauch were justified. Once credibility as to those
views is established, it becomes evident what rule violations were established.
The Decision ends with a discussion of the Agency's choice of the level of
discipline and final order.
B. Posture of the case.

The Appellant, Robert Strauch, appeals his dismissal from employment with
the Denver Sheriff Department (Agency), on August 15, 2013, for alleged
violations of specified Career Service Rules, Agency Rules and Regulations, and
State law. A hearing concerning this appeal was conducted by Bruce A.
Plotkin, Hearing Officer, on January 16, 2014. Jennifer Jacobson, Assistant City
Attorney, represented the Agency, while Reid J. Elkus, Esq. and Scott Mcleod,
Esq., both of the firm Elkus, Sisson & Rosenstein, represented Mr. Strauch. Agency
exhibits I, 3-4, 8-11, 14-15, and 17-24 were admitted, as were Appellant exhibits
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A. B, and C . The following witnesses testified for the Agency: Sergeant Stephen
Koch; the Appellant; and Deputy Manager of Safety Jess Vigil. The Appellant
testified on his own behalf during his case-in-chief, and presented one other
witnesses, Officer Mark Douglas, who was qualified as an expert witness in the
use of force. Douglas works for the Commerce City Police Department.
C. Jurisdiction and Review

Jurisdiction is proper under CSR § 19-10 A. l. a., as the direct appeal of a
dismissal. I am required to conduct a de novo review, meaning to consider all
the evidence as though the Agency had made no conclusions and had taken
no action. Turner v. Rossmiller, 532 P.2d 751 (Colo. App. 1975).
D. Burden and Standard of Proof

The Agency retains the burden of persuasion, throughout the case, to
prove Strauch violated one or more cited sections of the Career Service Rules,
and to prove its decision to dismiss Strauch complied with CSR 16-20.
II. ISSUES

The following issues were presented for appeal:
1. whether Strauch violated Career Service Rule 16-60 L, or 16-60 Z:
2. if Strauch violated either of the aforementioned Career Service Rules,
whether the Agency's decision to dismiss him conformed to the purpose of
discipline under CSR 16-20.
Ill. UNDISPUTED FACTS

At 3:25 a.m., on Wednesday, March 27, 2013, Strauch was driving to work
for his 3:40 a.m. shift at the Downtown Detention Center. He was travelling south
on 1-25 in his personal vehicle, a Ford F-150 truck, wearing his uniform, covered
by a Department-issued windbreaker. The windbreaker had Sheriff Department
patches on each shoulder and another above the breast pocket. Strauch was
armed with his department-issued Glock .45 caliber weapon, containing a
loaded 15-round clip, holstered in his duty belt.
Strauch entered a construction zone near 88th Ave., where southbound
lanes narrowed from 3 to 1. A green Jeep Cherokee passed Strauch at high
speed just before the lanes narrowed, then pulled in front of Strauch and braked
hard. At the end of the construction zone, Strauch shifted to the middle lane
and accelerated, drawing alongside the Jeep which had accelerated up to 95
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mph. Strauch turned on his dome light and lowered his passenger window so
the Jeep driver could see him. Strauch yelled at the driver. In response, the
driver made a stroking gesture with his fist and arm. The Jeep then accelerated
away at high speed.
Both vehicles ended up at the Colfax Viaduct exit at about the same time.
The Jeep exited in front of Strauch, who flashed his lights.
The Jeep stopped 15-20 feet before the intersection, in right turn lane for
westbound Colfax. [see Exhibit 10]. The driver's window was down. Strauch
stopped behind and to the left of the Jeep. [see Exhibit 15-3]. The Jeep did not
have a license plate and the temporary tag was obscured behind the tinted
glass of the rear window. Strauch Immediately exited his truck and walked
toward the Jeep. He was not wearing a bullet-proof vest. When he was within
5-7 feet, Strauch said something to the Jeep driver. The driver began reaching
with his right hand toward the center console or between the seat and the
console. Strauch ran to the Jeep, and restrained the driver's right arm with his
left hand, while delivering a palm heel strike to the driver's face with his right
hand. The Jeep driver was never combative during that encounter.
The Jeep started forward, and Strauch let go. Seconds later, Strauch drew
his Glock and fired at the Jeep, shattering the rear window. In quick succession,
Strauch fired seven more rounds at the driver. [see Exhibits 15-27 through 15-55
and 15-61 through 15-65]. He did not know if he struck the driver and he did not
know if there was anyone else in the Jeep. The Jeep accelerated away, onto
westbound Colfax Ave. Strauch was not POST certified (Peace Officer
Standards and Training) and had never been employed as a patrol officer.
About 30 seconds later, Strauch called police and reported an "officer
involved shooting" in order to expedite a response. Denver Police arrived in less
than one minute, while Strauch was still on his call. 20 Police Department
personnel arrived on scene. [Exhibit 14-45, 14-46]. Part of 1-25 and the Colfax
Avenue viaduct were blocked for several hours during the investigation. [Exhibit

C].
Strauch provided a description of the Jeep driver and explained his view of
the incident. He told them the Jeep driver, after starting to drive away, reversed
and accelerated toward him. In response to Strauch's description of the
incident, an all-points-bulletin issued, termed a BOLO (be on the lookout), to all
area police departments, describing the vehicle, the driver, and a summary of
the incident. [Exhibit 14-104). A Crime Stoppers alert issued to the public,
offering a $2,000 reward for information leading to the arrest of the green Jeep
driver for "an aggravated assault to a peace offic er." Extensive regional
resources were employed to find the Jeep and its driver, and numerous leads
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were followed. [See, e.g. Exhibits 14- 1OS through 14-115 and 14-118 through 14120]. At least one person was detained because a vehicle, in which he was a
passenger, resembled the mysterious green Jeep. [Exhibit 14-54; 14-77]. A news
article issued in the Denver Post, [Exhibit C] , and police followed up on
numerous leads. The Denver Police Homicide Unit conducted an investigation
into the incident. and issued a 156 page report. [Exhibit 14]. The Agency
undertook its own investigation.
On August 1, 201 3, the Agency convened a pre-disciplinary meeting
attended by Strauch with counsel. Following that meeting, the Agency served
its notice of dismissal on Strauch on August 15, 2013, effective the same day.
This appeal followed, timely.
IV. ANALYSIS OF FACTS AND ADDITIONAL FINDINGS OF FACT1
A. The Interstate 25 exchanges.

In addition to the undisputed facts, above, the evidence indicates the
following occurred. When he pulled alongside the green Jeep on 1-25, Strauch
turned on his dome light and lowered his passenger window to enable the Jeep
driver to see his uniform. After a negative exchange, the two drivers engaged in
a high-speed chase on 1-25.
With respect to illuminating his truck cab and lowering his passenger
window, Strauch alleged the Jeep driver could see his head, but not his uniform
because his vehicle is raised and because he lowered the window only halfway.
First, photographs of Strauch's truck show it is not substantially raised. [see, e.g.
Exhibit 15-20]. More significantly, Strauch stated he lowered his passenger
window and turned on his dome light for the express purpose of making sure the
·Jeep driver saw him, [Strauch testimony] Thus, Strauch 's subsequent calculation
of the relative heights of the vehicles, relative heights of both drivers within their
vehicles, the distances between them, and concluding what the Jeep driver
could and could not see during their brief side-by-side encounter, is less
persuasive than his acknowledgment that he took action to ensure the Jeep
driver would see him.
Strauch's claim that he lowered his passenger window only part way and
only so he could speak with the other driver is improbable, given the vehicles
w ere traveling at least 55 mph and likely much faster. Under the circumstances,
it is also likely Strauch's colloquy with the other driver contained more mustard
than his alleged "what's your problem?"
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the attached Apr,i:ndix for definitions r,crtaining to use of force in the discussion.
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Regarding the high-speed chase on 1-25, Strauch claimed he never
exceeded the speed limit during his entire trip, from 1041h Avenue to the Colfax
exit, yet never lost sight of the Jeep which sped away, by Strauch's estimate, at ·
up to 95 mph. First, Strauch testified that he never saw brake lights on the Jeep.
Strauch explained the Jeep must have coasted, allowing him to catch up.
Whether or not the Jeep driver saw Strauch's uniform, it is improbable that
someone who had just ·sped away at up to 95 mph after an ugly encounter
would re-engage by coasting, in order to allow the other driver to catch up.
More logically, since the Jeep sped away at up to 95 mph and Strauch ended
up even with the Jeep, Strauch likely chased and caught the Jeep. As further
evidence that Strauch was engaged in high-speed leap-frog on 1-25, Strauch
stated he passed the Jeep after the side-by-side exchange, only to see the
Jeep pass him again at the Colfax exit.
8. The Colfax Exit Encounter.

When the two vehicles exited at the Colfax Ave. viaduct, Strauch
conducted a traffic stop. Strauch insisted he did not; however the mosaic of
evidence indicates nothing less.
• Strauch flashed his lights at the Jeep which was in front of him:
• Strauch immediately exited his truck and approached the Jeep in a
uniform the average citizen is unlikely to distinguish from that of a Denver
Police Officer:
• After Strauch flashed his lights, the Jeep stopped on the exit ramp well
short of the intersection in the far right lane, consistent with being pulled
over in a traffic stop;
• The Jeep driver could have, but did not turn right onto Colfax Ave even
when Strauch approached his vehicle;
• The Jeep driver remained in his vehicle while Strauch approached;
• The investigating police detective, whose only source of information
about the incident was Strauch, determined Strauch "attempted to make
a traffic stop, using his private vehicle at the above noted location." [Exhibit
14-45]. The important point here is not whether Strauch actually attempted
a traffic stop but that Detective Klaus believed it. There are likely only two
sources for the conclusion: Strauch, or the evidence Klaus assembled.
Even if Strauch gave no verbal indication to the Jeep driver that he was
conducting a stop, these six factors, immediately above, establish Strauch
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mode a de facto stop. In particular, the combination of the driver pulling to the
right and stopping well before the intersection, combined with his failure to exit
his vehicle and failure to make a right turn onto westbound Colfax, were notably
consistent with a traffic stop. If the driver sought an altercation and did not
believe his pursuer was a law-enforcement officer, it makes little sense he would
remain in his vehicle. If he was seeking to get away, as he did on the highway,
and did not suspect he was being stopped by an officer, it makes little sense he
did not simply drive off as Strauch approached on foot, as he could hove simply
mode a right turn onto westbound Colfax Ave. Viaduct.
Strauch's claim, that he was simply conducting a welfare check, is similarly
unpersuasive. He claimed to have stated "what's your deal?" twice to the Jeep
driver as he approached. Such a question is inconsistent with a welfare check,
as is exiting his vehicle after two ugly encounters on the highway. The
preponderance of the evidence indicates Strauch's actions, at the Colfax Ave
exit, were reasonably perceived as a traffic stop.
Next, Strauch hit the Jeep driver in the face without provocation. Strauch
claimed he struck the driver to distract him from potentially reaching for a
weapon. He based his supposition on allegedly seeing the driver reach to the
area between the seat and console. Strauch and his expert witness both
declared such on action was entirely justified. Strauch's claim is unpersuasive
for the following reasons.
• It is unlikely Strauch, approaching from the rear, could have distinguished
someone reaching for the space between the seat and console as
opposed to the console itself, just inches away. If Strauch approached the
Jeep from the side, as he alleged at times, it is unlikely he could see around
or over the driver to distinguish whether the driver was reaching between
his seat and console or to the console. The discrepancy is significant
because both Strauch and his expert witness conceded that reaching into
the center console would not be alarming, since the driver could well have
been reaching for identifying documents. [Strauch testimony; Douglas
testimony].
• Strauch's explanations changed significantly. First, he stated the Jeep
driver reached into the center console. [Appellant pre-hearing statement] .
Later, in conjunction with his expert's opinion that reaching between his
seat and the console is suspicious and alarming, Strauch decided the Jeep
driver reached to that suspicious area. [Strauch testimony).
• In another significant departure, Strauch stated he had the Jeep driver's
right arm under control in his early statements. [See e.g. Exhibit 17). At
hearing, he alleged he did not fully control the driver's arm. The former
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statement provides no excuse for Strauch's palm-heel strike, while the latter
tends to justify it.
• The expert's opinion, that striking someone in the face with a palm-heel
strike is a legitimate distraction, even if true, depended on the veracity of
Strauch's description of the driver reaching to the space between the seat
and console as if reaching for a weapon. Since the underlying basis is
questionable, the conclusion was unjustified. More fundamentally, Strauch
acknowledged a palm-heel strike to the face as a distraction 2 is not
approved in Denver. [Strauch testimony; see a/so Vigil testimony].
• Strauch acknowledged he did not see a weapon and only guessed the
driver could be reaching for one. [Strauch testimony]. However, Strauch
also acknowledged at no point did the driver make any threatening
gesture toward him. [Id]. In other words, Strauch had no reasonable basis
for his assumption about a weapon.
• Strauch did not issue any advisement, warning, or verbal command to see
the driver's hands before striking him in the face.
• By leaving his vehicle and approaching the Jeep in the aftermath of their
highway exchange and race, Strauch was the initial aggressor, if not the
only aggressor, in the immediate events leading to his striking the Jeep
driver in the face.
• Strauch changed his story. He told DPD investigators "I went to grab his
face," [Exhibit 18, 2nd audio file], as opposed to his later palm-heel strike
explanation. When the discrepancy was pointed out, Strauch had no
explanation. "I don't know what I meant by that." [Strauch cross-exam].
In summation, Strauch' s interaction with the driver of the Jeep was more
likely a road rage incident than a dispassionate investigation of a potentially ill,
drunk, or stoned citizen, as alleged by Strauch. Firing his weapon at the Jeep
was also unjustified based on the following.
•

Strauch was the initial aggressor in the Colfax exit encounter. Even
taking his version of the events at face value, he did not deny he
could have avoided the entire encounter if he had not left his
vehicle.

2

Strauch's expert testified using a palm-heel strike to distract someone is a "common practice." He acknow ledged
he did not know Denver's position on the matter. [Douglas cross-exam].
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•

Strauch issued no advisement, warning, or verbal command before
firing his weapon. Vigil testified convincingly that he was involved, as
a judge and as Manager of Safety, in a number of officer-involved
shootings and never had an officer fail to give verbal commands
before firing a weapon. [Vigil testimony].

•

Strauch did not attempt to retreat to cover. His explanation, that he
had no time to retreat, or issue any command, was unpersuasive, as
he had time to unholster and fire his weapon eight times, all while
walking, not running, backward. Even trusting Strauch's statement
that the Jeep reversed and accelerated toward him, it was
unpersuasive that, within the space of some 15 feet, the Jeep
accelerated to 25-30 mph, presenting no time for Strauch to take
cover or otherwise avoid the Jeep.

•

Strauch told Internal Affairs Bureau Sgt. Koch that his first shot at the
Jeep shattered the rear window. Koch saw no glass whatsoever at
the scene, and testified the scene had not been cleaned when he
viewed it. [Koch testimony]. Later, Strauch stated his first shot
penetrated the rear window, causing the window to crack, but it did
not shatter outward because it had tinting material. [Strauch
testimony]. He also offered that glass could have fallen into the Jeep
without any falling to the ground. [Strauch testimony].

•

Another claim by Strauch was that tire marks at the Colfax exit were
consistent with the Jeep accelerating in reverse quickly toward him.
Tire tracks seen at the location were inconclusive. Since the Jeep
was not located, there was no way to match any of the tracks in the
area to the Jeep. In addition, there was no evidence offered as to
when the tracks were left, or even if they were recent, or if they were
otherwise consistent with Strauch's explanation of the events.

•

Strauch's changing versions of his interaction with the other driver all
tended to improve his position at hearing. [Seep. 6 above at 1-3 and
p. 7 at 8. Significantly, Strauch's expert witness never trained in
Denver, was not familiar with Denver's use of force training, and did
not know Strauch had supplied descriptions of key events which
differed substantially from his testimony at hearing.

I agree with the Agency's inferences from the evidence and adopt the
Agency's description.
This encounter between you and the other driver was a classic road
rage incident. It involved driving behavior where speed limits were
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not observed, swift lane changes occurred, vehicle brakes were
abruptly applied, obscene hand gestures were directed at the other
driver. and a pursuit down the interstate at speed which at times
exceeded the speed limit...
Contrary to the Agency's reasonable inferences, Strauch's view of the facts
require suspending common sense and accepting that remote possibilities
should be accepted as the most likely reality. Neither is an appropriate
undertaking for a fact finder.
V. ANALYSIS OF ALLEGED CAREER SERVICE RULE (CSR) VIOLATIONS
A. CSR 16-60 L Failure to observe written departmental or agency regulations,
policies or rules...
1. Departmental Order (D.O.) 300.11.6 Conduct Prejudicial
Deputy Sheriffs and employees shall not engage in conduct prejudicial to
the good order and effectiveness of the department or conduct that brings
disrepute on or compromises the integrity of the City or the Department or
conduct unbecoming which:
(a) May or may not specifically be set forth in Department rules and
regulations or the Operatlons Manual; or
(b) Causes harm greater than would reasonably be expected to result,
regardless of whether the misconduct is specifically set forth in
Department rules and regulations of the Operations Manual.

Prohibited conduct under the first part of this D.0. may take one of three
forms: conduct prejudicial to the good order and effectiveness of the Agency;
conduct bringing disrepute on or compromising the good order and
effectiveness of the Agency; or conduct unbecoming. Prohibited conduct
under subsection (b), above. adds such conduct as results in "serious
consequences or potential consequences." In re Khelik, CSB 31 - 12A, 3 ( 10/3/13).
I interpret the words "potential consequences" to require something more than
any consequence capable of being imagined. Wrongdoing may be found for
unprofessional or unethical conduct. Id at 4-5. Unlike CSR 16-60 Z., conduct
prohibited by this D.0. does not require a showing of actual harm. Id.
Vigil found Strauch's actions violated this D.0. for reasons including:
resources spent by the department because of Deputy Strauch's actions; press
coverage which he deemed to be potentially damaging to the agency's
image; without cause, he took it on himself to stop and contact a citizen; he
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caused extensive resources to be used by other non-City agencies; he caused
the detention of an innocent civilian.
Strauch did not directly respond to those allegations, but inferably denied
the violation because he denied any wrongdoing. For reasons found above,
Strauch engaged in a high speed road rage incident, effected an unjustified
traffic stop, struck a citizen without cause, and fired eight rounds from his service
weapon without adequate cause. That conduct was unethical, unprofessional
and created a substantial risk of liability to the City and to the Agency's
reputation in violation of 0.0. 300.11.6.
2. D.O. 300.19.1 Disobedience of Rule
Deputy Sheriffs and employees shall not violate any lawful Departmental
rule (including CSA rules), duty, procedure, policy, directive, instruction,
order (including Mayor's Executive Orders), or Operations Manual section.

The Agency alleged violations of multiple, specific Department Orders,
State Laws, and Career Service Rules. Consequently, this 0.0. is superfluous.
3. 2000.1 A - Exercise of Authority as a Peace Officer to Stop or Arrest
Suspects

The Denver Sheriff's Department Order 2000.1 A. establishes
parameters for when a deputy sheriff may stop or arrest suspects.
Subsection 7 of the Order sets forth the specific grant of authority by the
Manager of Safety and provides, in part;
7. Specific Grant of Authority by the Manger of Safety: [Numbering
in the original]
A. Denver Deputy Sheriffs are specifically authorized by the
Manager of Safety to exercise their authority as peace officers
to stop suspects or effect arrests while on duty, and when
reasonably necessary to effectively fulfill the following duties
and responsibilities ...
8. Denver Deputy Sheriffs are specifically authorized by the
Manager of Safety to exercise their authority as peace officers
to stop suspects or effect arrests while on duty, in uniform and
within the City and County of Denver in order to render aid or
assistance when requested by any member of the Denver
Police Department (DPD) ...
10

C. Denver Deputy Sheriffs are specifically authorized by the
Manager of Safety to exercise their authority as peace officers
to stop suspects or effect arrests while on duty, in uniform and
within the City and County of Denver when acting as a result of
exigent circumstances.

Strauch was not on duty at the time of the traffic incident, making these
rules inapplicable.
10. Limitations on the Authority Granted by this Department Order:

[numbering in the original]
D. In exercising the authority granted by this order, Denver Deputy
Sheriffs shall not engage in the following activities:
4. The stopping or pursuit of any moving vehicle;
5. The use of any Department vehicle or any other vehicle to
chase any person or vehicle;
8. the exercise of any authority as a peace officer regarding a
deputy's personal disputes ....

Deputy Manager of Safety Vigil found Strauch violated these prohibitions
because he pursued the Jeep, attempted to stop, or effectively stopped, the
Jeep, and that stop was in furtherance of his personal dispute. Strauch and his
expert witness denied his actions constituted a traditional traffic stop because
( 1} Strauch was driving a personal vehicle; (2) Strauch did not pursue the Jeep;
(3} Strauch only flashed his lights once, and for legitimate reason; (4} Strauch
stopped beside the Jeep, rather than behind it; (5) Strauch's statement to the
driver was not a command, but rather inquisitive in nature; and (6} the Jeep
stopped before the intersection and did not turn right on red. [Douglas
testimony]
For reasons found above, Strauch affected a stop. Strauch's expert's
opinion was unpersuasive as it was necessarily based on Strauch's input which
was unreasonable. In addition: the fact Strauch was in a personal vehicle was
not dispositive, nor was the relative location of the vehicles at the exit; most
citizens would not likely notice the vehicle stopping them was to the side rather
than directly behind; and, as explained above, the Jeep driver's actions are
closely aligned with someone being pulled over in a traffic stop. Deputies are
specifically prohibited under this rule from conducting a pursuit, chase, or stop
of a moving vehicle. Strauch did all three in violation of D.O. 2000.lA.10.D.4, 5,
and 8.
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4. Departmental Order 5011.1 J - Use of Force
Physical force will not be used as a punishment, under any
circumstances.

For reasons found above, it is more likely than not the 1-25 and Colfax Ave.
incidents were nothing less than road rage. Also for reasons found above,
Strauch's use of a palm-heel strike was unjustified. Given those findings, Strauch
struck the Jeep driver as punishment for the perceived offenses of cutting him
off and for using a vulgar hand gesture. A violation of this D.O. is established by
a preponderance of the evidence.
Officers should rely on departmentally approved use of force
techniques that are taught in training.

Strauch acknowledged the Agency has no policy permitting the use of a
palm-heel strike to distract someone. [Strauch cross-exam]. That
acknowledgment constitutes a violation of this portion of the use of the D.O.
pertaining to the force.
Officers... must report use of force incidents ... to ... local law
enforcement agency. [emphasis in the original].

Strauch complied with this requirement when he called bPD immediately
after the Colfax Ave. exit incident. No violation is found for this requirement.
4. Explanation ... [A]n officer shall use only that degree of force
which is necessary and objectively reasonable under the
circumstances. Any officer may use deadly force in the
circumstances permitted by this policy when all reasonable
alternatives appear impracticable and the officer reasonably
believes that the use of deadly force is necessary. [numbering in

the original]
There were two discrete actions which were subject to this rule - Strauch's
palm-heel strike and firing his weapon. Strauch was not justified in leaving his
truck to approach the Jeep; a reasonable and prudent person would not leave
his vehicle to confront another driver about his driving; he was not justified in
failing to call DPD if he felt there was a threat; he was not justified in running
toward the driver; and he was not justified in reaching into the Jeep without
issuing any command; nor was Strauch justified in punching the Jeep driver in
the face.
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Had he not left his truck, there would have been no need for force, even
according to Strauch's version of the events. If the driver were reaching for a
weapon, Strauch created the situation for that danger to arise. For that reason
alone, Strauch's use of a palm heel strike was unnecessary and unreasonable
under the circumstances, in violation of this portion of the use of force D.O. In
addition, it was not objectively reasonable under the circumstances for Strauch
to conclude the driver was reaching for a weapon, so it was unreasonable to
strike him.
Regarding the firing of his weapon, here too, by leaving his truck and
approaching the Jeep, Strauch created the situation which, even according his
version of the events, culminated in the need to fire his weapon. For that reason
alone, Strauch's use of deadly force was not necessary and not objectively
reasonable under the circumstances. No exigent circumstance or exceptions
existed as de fined under Agency rules [Exhibit 1-3 through 1-5].
Moreover, it is unlikely Strauch's accurately described the circumstances
which required him to fire. For example, Strauch gave conflicting reports
whether he controlled the Jeep driver's arm; he provided conflicting reports
whether he grabbed the drivers face or struck it; it is unlikely the Jeep would
have accelerated to the speeds alleged by Strauch, giving him no time to
retreat; Strauch provided vague and conflicting information about the position
from where he fired; he stated he had no time to issue any command or to
retreat to safety, yet he had time to unholster his weapon and fire eight rounds
at a vehicle approaching, by his reckoning, at 25-30 mph from 15-20 feet away;
and he provided conflicting explanations about shattering the rear window of
the Jeep with his first round.
The expert's recollection of an incident when he fired at a vehicle moving
toward him without issuing a command was unpersuasive, as that incident was
a hostage situation . [Douglas testimony]. Also, as stated above, Douglas'
opinion3 was only as good as the information provided to him.
For the reasons stated immediately above, and in the factual conclusions
above, Strauch's firing his weapon at the Jeep was unnecessary and

3

It is concerning to think about the conscquL-nces of Douglas' opinion. Acconling to Douglas. it is pcnnissiblc for an otliccr,
without issuing any commaml, to strike a <lrivcr in the face wllL'l1ever the officer thinks the driver could ..possibly" he reaching
for a weapon rather than lie<:nse and insurance. "llis perception is the party is possibly going for a w<:apon, and he's m:tually
using less force than the deadly force he's perceiving at the time, so it's absolutely reasonJhle to say TII pin his hand. I'll deliver
a 11alm-hecl strike,' at a minimum to distract th1: p1:rson. and if he needs to, then he can disengage." [Douglas testimony]. Traflk
~tops would h<:cnmc painful for dri\eTS and expcnsivc for the City with -;uch a practice.
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unreasonable under the circumstances. Consequently, firing his weapon at the
Jeep was a violation of D.O.5011.lJ.
CRS 18-1-703 - Use of physical force - special relationships
(1) The use of physical force upon another person which would
otherwise constitute on offense is justifiable and not criminal under
any of the following circumstances.
(b) A superintendent or other authorized official of a jail, prison,
or correctional institution may, in order to maintain order and
discipline, use reasonable and appropriate physical force
when and to the extent that he reasonably believes it
necessary to maintain order and discipline, but he may use
deadly physical force only when he reasonably believes it
necessary to prevent death or serious bodily injury.

While cited by the Agency in its notice of discipline, this rule has no
applicability to the facts of this case. This rule pertains only to the jail setting.
The Agency presented no evidence in that regard, and no violation is found.
CRS 18-1-704 - Use of physical force in defense of a person
[A] person is justified in using physical force upon another person in
order to defend himself or a third person from what he reasonably
believes to be the use or imminent use of unlawful physical force by
that other person, and he may use a degree of force which he
reasonably believes to be necessary for that purpose.

Strauch and his expert witness contended Strauch was justified in the use of
force in striking and firing his weapon at the Jeep driver. Douglas testified
Strauch was justified in using a palm-heel strike to the face because "his
[Strauch's] perception actually is that the party's possibly going for a weapon."
Douglas' justification was based upon an improper construction of CRS 181-704. For Douglas, it was sufficient for Strauch to perceive a threat. Conversely,
the statutory use of using the word "reasonably," in two places, requires two
objective determinations: is there an objectively reasonable basis to believe the
alleged aggressor is about to use unlawful force, and; is there an objectively
reasonable basis for the degree of force employed?
Based on the factual findings above, Strauch's guess that the Jeep driver
could "possibly" be reaching for a weapon was no more than a hunch, which is
not an objectively reasonable basis to strike him. As found above, Strauch was
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not justified in leaving his truck to approach the Jeep; he was not justified in
failing to call DPD before leaving his truck if he felt there could be a threat: he
was not justified in running toward the driver; it was unlikely he could distinguish
between someone reaching between the seat and console from reaching to
the console: and he was not justified in reaching into the Jeep without issuing
any command. Had Strauch remained in his truck, there would have been no
need for force, even according to Strauch's version of the events. If the driver
were reaching for a weapon, Strauch created the situation for that danger to
arise.
These factors establish that Strauch's use of force by a palm-heel strike to
the face was unreasonable because there was not a reasonable basis to
believe he was subject to the imminent use of unlawful force. The Agency,
therefore, established a violation of CRS 18-1-704.
Strauch claimed he fired his service weapon only when he felt threatened
by the approaching Jeep and had no time or place to retreat. The
circumstances cited above made it unreasonable to use force as opposed to
retreating. It is improbably Strauch had sufficient time to unholster his weapon,
draw, aim, and fire eight rounds, yet no time to retreat. Consequently Strauch's
election to use deadly force was unreasonable. in violation of CRS 18-1-704.
CRS 18-1-707 - Use of physical force in making an arrest or in preventing an
escape( 1) Except as provided in subsection (2 of this section, a peace
officer is justified in using reasonable and appropriate physical
force upon another person when and to the extent that he
reasonably belleves it necessary:

(a) to effect an arrest or to prevent the escape from custody...

This section. while cited by the Agency in its notice of discipline is
inapplicable. The Agency presented no evidence that Strauch was effecting
an arrest or preventing an escape. No violation is established under this
subsection.
(b) to defend himself or a third person from what he reasonably
believes to be the use or imminent use of physical force while
effecting or attempting to effect such an arrest or while
preventing or attempting to prevent such an escape.

For the same reasons stated immediately above, no violation was
established under this subsection.
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(2) A peace officer is justified in using deadly physical force upon
another person for a purpose specified in subsection (1) of this
section only when he reasonably believes that it is necessary:
(a) to defend himself or a third person from what he reasonably
believes to be the use or imminent use of deadly physical
force; or

The same discussion above, also applies here. Strauch's claim to be faced
with the imminent use of deadly physical force, was unreasonable under the
circumstances. He was, therefore, not justified in using deadly physical force, in
violation of CRS 18-1-707 (2)(a}.
(b) To effect an arrest or to prevent the escape from custody...

This provision is inapplicable for reasons stated above. No evidence was
presented or found to establish a claim under this rule. No violation is found.
(3) Nothing in subsection (2)(b) of this section shall be deemed to
constitute justification for reckless or criminally negligent conduct by
a peace officer amounting to an offense against or with respect to
innocent persons whom he is not seeking to arrest or retain in
custody.

The Agency offered no evidence directly relating to this subsection, other
than to offer that Strauch was not criminally charged in the incident. No
violation is established here.
CRS 18-8-803 - Use of excessive force
The community expects and the Denver Sheriff Department (DSD)
requires that peace officers use only the force necessary to perform
their duties. Colorado law mandates the same and holds an officer
accountable to do so in CRS 18-8-803 which states in part:
(1) a peace officer who uses excessive force in pursuance of such
officer's law enforcement duties shall be subject to the criminal laws
of this state to the same degree as any other citizen.

A peace officer who uses excessive force in pursuance of such
officer's law enforcement duties shall be subject to the criminal laws
of this state.

16

The Denver D .A.' s office declined to file charges in the aftermath of
Strauch's traffic incident, and the Agency presented no evidence concerning
this statute. This violation remains unproven.
(10) Discharge of firearms:[numbering in the original]
A. Officers shall not discharge any firearm in the performance of
their duties except as provided in Section 5 {Compliance) of this
order.

This provision is inapplicable as Strauch was not performing any duty
as a deputy sheriff at the time of the incident.
D. Officers will not discharge firearms under the following
conditions:
1. At another person unless the circumstances are such that
the officer would be justified under the law if the shot killed the
person.

Based on the findings, above under the discussion for CRS 18-1-704,
Strauch was not justified in firing his weapon. Consequently, he was in
violation of this law.
2. As a warning or attention shot.

This provision is inapplicable. Neither side claimed Strauch fired any round
as a w arning or attention shot.
3. Firing at or from moving vehicles: except in self defense or
defense of another from what the officer reasonably believes to
be the use or imminent use of deadly physical force. Firing at
or from a moving vehicle may increase the risk of harm to other
officers or citizens. Accuracy may be severely impacted when
firing from a moving vehicle and firing at a moving vehicle may
have very little impact on stopping the vehicle. If officers find
themselves in danger from a moving vehicle, they should
attempt to move out of the way, if possible, rather than
discharging their firearm.

In order to prove a violation of this law under the circumstances of this
case, the Agency must prove: Strauch shot at a moving vehicle; it was possible
to move out of the w ay of the approaching vehicle; shooting was not in selfdefense or defense of another.
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There was no dispute Strauch fired eight rounds at a moving vehicle. It was
more likely than not Strauch had the opportunity to move out of the way of the
approaching vehicle. [See discussion above]. Under the circumstances as
found above, the eight rounds fired were not in self-defense. The expert witness'
opinion was not persuasive because it was based on Strauch's improbable
description of the incident. Strauch's discharge of his weapon at the Jeep
driver violated this law by a preponderance of the evidence.
4. Firing shots where there is likelihood of serious bodily injury
to persons other than the person to be apprehended.

Strauch acknowledged that, when he fired eight rounds into the Jeep, he
did not know if there was anyone else in the vehicle. It is unlikely, that if he drew
and fired with no time to spare, he was aware of what targets may have existed
within the range of his weapon, to the sides, or behind his intended target.
Under those conditions, there was a likelihood of serious bodily injury to persons
other than the Jeep driver when Strauch fired eight rounds in the direction of
the Jeep. The Agency proved Strauch violated this law.
5. Solely to protect property.

This provision is inapplicable, as there was no claim or evidence Strauch
fired in defense of property.
13. Provision Statement:
C. It is imperative that officers have an understanding of
exactly what authority they do have regarding the use of
force in situations where resistance, interference, or threats
to the physical well being of another or themselves exists.
Officers must also be cognizant of what the limitations are
with respect to their authority in use of force situations.

This provision applies here, not as a violation, but as a part of the totality of
the circumstances of the case. It requires officers, including deputy sheriffs such
as Strauch, to understand and apply allowances and restrictions in the use of
force. In other words, lack of familiarity with use of force requirements does not
excuse misapplication. Strauch acknowledged he was familiar with the
requirements under the use of force policies, rules and requirements.
B. 16-60 Z - Conduct Prejudicial

To sustain this violation, the agency must prove Strauch's conduct caused
actual harm to the Agency or the City. In re Jones, CSB 88-09- A., 2-3 (9/29/10).
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Vigil testified Strauch violated this rule for the same reasons his conduct
violated Agency Order 300.11 .6, Conduct Prejudicial. [Vigil Testimony].
However, the standards under the two rules are substantially different. Under
the Career Service Rule, the agency must prove actual harm to the agency's
mission or to the City's reputation or integrity. In re Jones, CSB 88-09A, 3
(9/29/10). In contrast, D.O. 300.11.6 encompasses "conduct that might
otherwise appear to be minor, yet result in serious consequences or potential
consequences." In re Khelik, CSB 31-12A, 3 (10/3/13), reversing in part, In re
Khelik, CSA 31-12 (11 /19/12).
Vigil testified Strauch harmed the image of the agency and its ability to
function properly due to the resources wasted by Strauch's conduct. [Vigil
Testimony]. Specifically, Vigil pointed out the hours devoted to investigating
Strauch's report were wasteful and could have been avoided had Strauch
merely used common sense and stayed in his vehicle. Further, Vigil found there
was harm to the reputation of the Sheriff's Department because a BOLO alert
issued and an innocent citizen was brought in for questioning.
Strauch's expert witness believed otherwise. He testified BOLO alerts are
common, and are issued only for police. He remembered the BOLO alert in this
case and did not believe it affected the reputation of the Sheriff's Department
adversely. In addition, Strauch produced a news report, [Exhibit C], recounting
the incident, for the purpose of demonstrating that there was no negative
language, and that it was merely informative. This was the only media report
presented at hearing.
As found above, Strauch engaged in an incident of road rage. His
discharge of a weapon was improper and violated a host of Agency rules and
State law. Consequently, the investigation, BOLO alert, search for the Jeep, and
detaining of an innocent civilian were, at a minimum, a waste of Agency and
City resources, in violation of CSR 16-60 Z.
VI. SUMMARY

A. The following violations were proven by a preponderance of the evidence:
CSR 16-60 L. Failure to observe written departmental or agency regulations,
policies or rules via the following Departmental Orders and State statutes.
Departmental Order (D.O.) 300.11.6 Conduct Prejudicial
2000.1 A - Exercise of Authority as a Peace Officer to Stop or Arrest Suspects
10. Limitations on the Authority Granted by this Department Order: ...
D. In exercising the authority granted by this order, Denver Deputy
Sheriffs shall not engage in the following activities: ...
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4. The stopping or pursuit of any moving vehicle;
5. The use of any Department vehicle or any other vehicle to
chase any person or vehicle;...
8. the exercise of any authority as a peace officer regarding
a deputy's personal disputes....
Departmental Order 5011.1 J - Use of Force
Physical force will not be used as a punishment, under any
circumstances.
Officers should rely on departmentally approved use of force
techniques that are taught in training.
4. Explanation ... [A]r:, officer shall use only that degree of force
which is necessary and objectively reasonable under the
circumstances. Any officer may use deadly force in the
circumstances permitted by this policy when all reasonable
alternatives appear impracticable and the officer reasonably
believes that the use of deadly force is necessary
CRS 18-1-704 - Use of physical force in defense of a person
[A] person is justified in using physical force upon another person in
order to defend himself or a third person from what he reasonably
believes to be the use or imminent use of unlawful physical force by
that other person, and he may use a degree of force which he
reasonably believes to be necessary for that purpose
CRS 18- 1-707 - Use of physical force in making an arrest or in preventing an
escape(2) A peace officer is justified in using deadly physical force upon
another person for a purpose specified in subsection (1) of this
section only when he reasonably believes that it is necessary:
{a) to defend himself or a third person from what he reasonably
believes to be the use or imminent use of deadly physical
force ...
CRS 18-8-803 - Use of excessive force
(10) Discharge of firearms~

D. Officers will not discharge firearms under the following
conditions:
1. At another person unless the circumstances are such that
the officer would be justified under the law if the shot killed
the person.
3. Firing at or from moving vehicles: except in self defense
or defense of another from what the officer reasonably
believes to be the use or imminent use of deadly physical
20

force. Flring at or from a movlng vehicle may increase the
risk of harm to other officers or citizens. Accuracy may be
severely impacted when firing from a moving vehicle and
firing at a moving vehicle may have very little impact on
stopping the vehicle. If officers find themselves in danger
from a moving vehicle, they should attempt to move out of
the way, if possible, rather than discharging their firearm.
4. Firing shots where there is likelihood of serious bodily
injury to persons other than the person to be apprehended.
16-60 Z - Conduct Prejudicial

B. The following violations were not proven by a preponderance of the
evidence.
Departmental Order SO 11. 1J - Use of Force
Officers ... must report use of force incidents... to ... local law
enforcement agency.
CRS 18-8-803 - Use of excessive force
The community expects and the Denver Sheriff Department (0SD)
requires that peace officers use only the force necessary to
perform their duties. Colorado law mandates the same and holds
an officer accountable to do so in CRS 18-8-803 which states in
part:
(1) a peace officer who uses excessive force in pursuance of
such officer's law enforcement duties shall be subject to the
criminal laws of this state to the same degree as any other
citizen.
A peace officer who uses excessive force in pursuance of such
officer's law enforcement duties shall be subject to the criminal
laws of this state.

C. The following violations were dismissed for other reasons jsuperfluous,
inapplicable, or informational).
0.0. 300.19.1 Disobedience of Rule
2000. l A - Exercise of Authority as a Peace Officer to Stop or Arrest Suspects
7. A.-C. Specific Grant of Authority by the Manger of Safety:
CRS 18-1-703- Use of physical force - special relationships
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CRS 18-1-707 - Use of physical force in making an arrest or in preventing an
escape(1) Except as provided in subsection (2 of this section, a peace
officer is justified in using reasonable and appropriate physical
force upon another person when and to the extent that he
reasonably believes it necessary:
(a) to effect an arrest or to prevent the escape from custody..•
(b) to defend himself or a third person from what he reasonably
believes to be the use or imminent use of physical force while
effecting or attempting to effect such an arrest or while preventing or
attempting to prevent such an escape
(2) A peace officer is justified in using deadly physical force upon
another person for a purpose specified in subsection ( 1) of this section
only when he reasonably believes that it is necessary:
(b) To effect an arrest or to prevent the escape from custody ...
(3) Nothing in subsection (2)(b) of this section shall be deemed to
constitute justification for reckless or criminally negligent conduct
by a peace officer amounting to an offense against or with
respect to innocent persons whom he is not seeking to arrest or
retain in custody.

CRS 18-8-803 - Use of excessive force
(10) Discharge of firearms:
A. Officers shall not discharge any firearm in the
performance of their duties except as provided in Section 5
(Compliance) of this order.
D. Officers will not discharge firearms under the following
conditions:
5. Solely to protect property.
13. Provision Statement: ...
C. It is Imperative that officers have an understanding of
exactly what authority they do have regarding the use
of force in situations where resistance, interference, or
threats to the physical well being of another or
themselves exists. Officers must also be cognizant of
what the limitations are with respect to their authority in
use of force situations.
VII. DEGREE OF DISCIPLINE
The purpose of discipline is to correct inappropriate behavior if possible.
Appointing authorities are directed by CSR 16-20 to consider the severity of the
offense, an employee's past record, and the penalty most likely to achieve
compliance with the rules. CSR§ 16-20.
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A. Severity of proven offenses

The evidence established Strauch fired eight .45 caliber rounds at another
person without cause. There is no action more severe.

B. Past Discipline
Strauch received a written reprimand, a five-day suspension and a fiftyday suspension, all in 2011. The first two were relatively minor incidents.
Significantly, the fifty-day suspension involved dishonesty. In that case, Strauch,
against court policy and against Agency rules, created an emergency when
wore his uniform and weapon into his own domestic hearing to the
consternation of the Magistrate Judge. Strauch justified wearing his weapon as
necessary because he felt like a target whenever he wore his uniform. In re
Strauch, CSA 37-11, 5 (6/20/11 ).
C. Likelihood of Reform

In both the 50-day suspension and in the present case, Strauch claimed no
wrongdoing whatsoever. Consequently, the likelihood of meaningful reform for
the current case appears remote.
VIII. ORDER

The Agency' s dismissal of the Appellant from his employment, on August 15,
2013, is affirmed.
DONE March 13, 2014.
Bruce A. Plotkin
Career Service Hearing Officer
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NOTICE OF RIGHT TO FILE PETITION FOR REVIEW
You may petition the Career Service Board for review of this decision, in
accordance with the requirements of CSR § 19-60 et seq., within fifteen
calendar days after the date of mailing of the Hearing Officer's decision, as
stated in the decision's certificate of delivery. The Career Service Rules are
available as a link at www.denvergov.org/csa.

All petitions for review must be filed with the:
Career Service Board
c/o CSA Personnel Director's Office
201 W. Colfax Avenue, Dept. 412, 4th Floor
Denver, CO 80202
FAX: 720-913-5720
EMAIL: CareerServiceBoardAppeals@denvergov.org
AND
Career Service Hearing Office
201 W. Colfax, 1st Floor
Denver, CO 80202
FAX: 720-913-5995
EMAIL: CSAHearings@denvergov.org.
AND
Opposing parties or their representatives, if any.
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CERTIFICATE OF DELIVERY

I certify that, on March 13, 2014, I delivered a correct copy of this Decision to the
following, in the manner indicated:
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APPENDIX: CRS 18-8-803 (Use of Excessive force}

The tonowing definitions, cited by the Agency in its notice of discipline, are
not susceptible to enforcement, but aid in the application of the facts to the
other rules and laws in this Decision.
(6) Deflnlflons and Concepts
Factors to determine "Objectively Reasonable" force options.
(a) whether the subject poses an imminent threat of injury to an officer(s),
themselves or others; (the greater the threat, the greater the force option used
my by justified).
(b) whether the subject is actively resisting a lawful command/order or
attempting to evade by flight; (Escalating the force option used may be justified
when controJling a tense, uncertain and rapidly evolving circumstance).
(c) The severity of the crime or act at issue. (the more severe the crime,
the greater the force option used may be justified)
Reasonable Belief - When facts or circumstances the officer reasonabJy
believes, knows, or should know are such as to cause an ordinary and prudent
person to act or think in a similar way under similar circumstances.
Safety - Above all, the safety of the public and the officer must be the
overriding concern whenever the use of force is considered.

26

