HEARING OFFICER, CAREER SERVICE BOARD, CITY AND COUNTY OF DENVER,
COLORADO
Appeal No. 52-02

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

IN THE MATTER OF THE APPEAL OF:

TILLIE M. MARTINEZ, Appellant;
Agency:

DENVER HEALTH AND HOSPITAL AUTHORITY.

INTRODUCTION
This matter comes before the Career Service Board on appeal by Tillie M. Martinez
(hereinafter "Appellant") filed March 6, 2002. Appellant challenges the Denver Health and
Hospital Authority (hereinafter "DHHA" or "Agency'') decision to terminate her employment for
cause after Appellant had seven incidences of absence within a rolling one-year period in alleged
violation of DHHA personnel regulations.
·
A hearing in this matter was held before Personnel Hearing Officer Joanna Lee Kaye
(''hearing officer'') on May 1, 2002 at the Career Service Au1;hority Offices. The Agency was
represented by Assistant City Attorney Robert A. Wolf, with the Agency's Operations Manager,
Karen Henderson, present for the entirety of the proceedings and serving as advisory
representative for the Agency. Appellant was present and represented herself.
Ms. Henderson was the only witness for the Agency.
Appellant testified on her own behalf and did not call any additional witnesses.
The following Agency exhibits were offered into evidence and were admitted without
objection: Exhibits 3 through 8.
The following exhibits were offered by Appellant and were ·admitted without objection:
Exhibits D, E, Hand I. The Agency objected to Appellant's Exhibit J as a response to another
disciplinary actionwhich was never appealed, and because it contained hearsay assertions. The
document was admitted over the Agency's objection, with the caveat that it would not be
considered as proof of the truth of any assertions it contained.
·
No additional exhibits were offered or admitted.

For purposes of the Findings and Order, the rules of the Career Service Authority shall be
abbreviated as the "CSR" with a corresponding numerical citation. The City and County of
Denver shall be referred to as the "City."

PRELIMINARY MATTERS
1. The Hearing Officer's Jurisdiction

The hearing officer finds she has jurisdiction to hear this case as a dismissal, pursuant to
CSR 19-10 b ), as follows in relevant part:
Section 19-10 Actions Subject to Appeal
An applicant or employee who holds career service status may appeal the following
administrative actions relating to personnel.
... b)

Actions of appointing authority: Any action of an appointing authority
resulting in dismissal. .. which results in an alleged violation of the Career
Service Charter Provisions, or Ordinances relating to the Career Service,
or the Personnel Rules.

Jurisdiction over Appellant's tennination was not disputed by either party to this case.

2. Burden of proof
In civil administrative proceedings such as this one, the level of proof required in order for a
party to prove its case is by a preponderance of the evidence. In other words, to be meritorious, the

party bearing the burden must demonstrate that the assertions it makes in support of its claims are
more likely true than not.
It has been previously established that the Agency responsible for terminating a career
service employee affirmatively bears the initial burden of establishing, by a preponderance of the
evidence, that it had just cause for the tennination action. See, fu the Matter of the Appeal of
Vernon Bru:nzetti, Appeal No. 160-00 (Hearing Officer Bruce A. Plotkin, 12/8/00). The Agency
must also demonstrate that the severity of discipline is reasonably related to the offense in
question. See, fu the Matter of Leamon Taplan, Appeal No. 35-99 (Hearing Officer Michael L.
Bieda, 11/22/99). 1
The burden of proof was not disputed by either party to this case.

3. Additional undisputed issues
Prior to the hearing on the merits of this case, Appellant and the Agency stipulated that
Appellant's absences, which gave rise to her termination, actually occurred as they are portrayed
1 Assuming the Agency has met these burdens, the burden of proof then shifts to the Appellant to rebut or mitigate
each element of the Agency's case by a preponderance of the evidence.
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in Exhibit 3, p. 2, and that the dispute is over whether those absences constitute just cause for
dismissal.
ISSUES

1. Whether the Agency has shown Appellant's absences constitute just cause for the Agency to
discipline Appellant.
2. If so, whether the Agency's dismissal of Appellant is reasonably related to the seriousness of
the offense in light of Appellant's relevant disciplinary history.

FINDINGS OF FACT

1.

Appellant was a Career Service Employee hired prior to the transfer of personnel
management of the Denver Department of Health and Hospitals to the DHHA. 2 This
transfer, which occurred on January 1, 1997, placed all existing CSA employees (those hired
prior to the transfer) under the supervision of the DHHA, making them subject to rules and
regulations governing the DHHA and its employees which are not in direct contradiction to
the Career Service personnel system. 3 However, CSA employees still retain rights under the
Career Service system.

2.

Appellant was a Medical Records Clerk for the Medical Records Department of the DHHA.
Early in her employ she functioned as both a filer and a courier. Appellant then injured her
knee and ankle when she fell while delivering files in or around 1999, and was placed on
restricted duty under worker's compensation for an extended period of time. She then fell in
the lunchroom and twisted the same knee as was injured in the earlier incident in
approximately May of 2001. Appellant was again placed on restricted duty under worker's
compensation, and returned to full-duty capacity in August of 2001. As of the time of her
termination, Appellant's primary duties consisted of filing all medical documentation
pertaining to the treatment of patients into the patients' charts.

3.

Karen Henderson is the Operations Manager for the Medical Records Department. She was
Appellant's supervisor at all relevant times. Ms. Henderson testified that health care
providers, such as doctors and nurses responsible for treating-patients, use their charts in the
determination of the proper course of treatment. Ms. Henderson testified that if the work
assigned to an employee in Appellant's position is neglected during the employee's absence,
this could have dire consequences because proper treatment depends on the information in
the patient's chart being current. Ms. Henderson presented credible testimony that when one
of the Medical Records Clerks is absent from work, others in the department must carry the
extra work burden. Therefore, the special nature of medical work results in a hardship to

2 The

hearing officer takes adjudicatory notice of the Amendatory Personnel Services Agreement on file with the
City Clerk. All :findings in this decision are pursuant to the terms of the relationship between DHHA and CSA as it
is set forth in that Agreement.
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Employees hired after the January 1, 1997 transfer date are considered employees of the DHHA.
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other employees in the event of the absence of a Medical Records Clerk. This in turn also
places a hardship on supervisors who must.address coverage for the unfiled documentation.
4.

Ms. Henderson testified that due to the special medical nature of DHHA, the Agency has
promulgated its own regulations for disciplinary action in the event of repeated absences.
The DHHA's absence rule is set forth in Denver Health Employee Principles and Practices
#4-122 (hereafter "PP #4-122;" see, Exhibit 6, pp. 3-6). 4 The rule is primarily manifested
in paragraphs 6 and 11 of PP #4-122 (Exhibit 6, p. 4). The essence of this rule is that six
"occurrences" of absence within a "rolling twelve-monthperiod" is considered "excessive"
and "will result in a verbal waining." Under the rule, subsequent occurrences of absence
"result in the issuance of Employee Counseling/Corrective Action, up to and including
termination." A single "occurrence" of absence includes consecutive days of absence up to
and including five days (PP #4-122, ph. 7; see, Exhibit 6, p. 4). Ms. Hend~on testified that
a "rolling twelve-month period" begins on the instance of any given absence and includes
the subsequent twelve-month period (PP #4-122, ph. 6; see, Exhibit 6, p. 4).

5.

On August 16, 2000 Ms. Henderson issued Appellant a verbal warning pursuant to CSR 1620 1) a) (Exhibit 7). The reason for this verbal warning was IO occurrences of absence from
August 30, 1999 to August 10, 2000. The verbal warning states that "further violations may
be cause for additional disciplinary action, which may include written reprimand,
suspension, involuntary demotion and/or dismissal." (Emphasis added.) A copy of PP #4122 is attached to the verbal warning (see, Exhibit 7).

6.

Ms. Henderson testified that on or around January 10, 2001 the Medical Records
Department held a staff meeting at which Appellant was present. Ms. Henderson testified
she knows Appellant was present because her name appears on the meeting's attendance
roster. The roster was not offered as an exhibit in this case, but Appellant did not dispute
being present at that meeting. Ms. Henderson testified that at the meeting, a copy of PP #4122 was distributed to all employees.

7.

On April 23, 2001 Appellant was issued a written reprimand pursuant to CSR 16-20 1) b)
for a backlog in her workload (Exhibit 6). Appellant did not appeal the written reprimand.
While Appellant's attendance is not menti-0ned in this document, a copy of PP #4-122 is
attached to Exhibit 6. It is not known whether the contemplation letter which led to this
written reprimand mentions Appellant's use ofleave because the contemplation letter
leading to that disciplinary action was not offered as an exhibit.

8.

On October 2, 2001 the Agency sent Appellant a notice of contemplation of disciplinary
action letter (Exhibit H) for her alleged failure to catch up on the backlog addressed in the
April 23, 2001 written reprimand. This letter further addressed apparent inaccuracies in
Appellant's log sheets. The letter set a predisciplinarymeeting for October 22, 2001. The

4Tbis rule also appears in Exhibit 8. The version in Exhibit 8 is not dated and contains amendments and additions
not included in the version in Exhibit 6, which is dated 1/15/98. However, the basic restriction to six occurrences of
absenteeism within a single rolling one-year period is consistently contained in both versions. Since it is not clear
whether the version of this rule which appears in Exhibit 8 was ever used in this case, Exhibit 8 will hereafter be
disregarded and all citations to the rule will refer to it as it appears in Exhibit 6.
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meeting was held and Appellant was subsequently suspended for five days pursuant to 'cSR
16-20 1) c) (Exhibit 5). Appellant did not appeal that disciplinary action.
9.

On January 15, 2001 the Agency sent Appellant a notice of contemplation of disciplinary
action (Exhibit 4) addressing the seven occurrences of absence stipulated to in the present
case. This letter alleges that Appellant's absences constitute violations of CSR 11
(governing leave) and 16 (governing discipline), as well as PP #4-122.

10. A predisciplinary meeting was held on February 11, 2002. Present were Appellant, Ms.
Henderson, and the Director of Medical Records, Mary Beth McCoy. Appellant was
provided the opportunity to respond during this meeting and did so.
11. On February 20, 2002, the Agency sent Appellant a letter notifying her of her termination,
effective February 25, 2002, pursuant to CSR 16-20 1) e). This letter indicates the Agency
took into account Appellant's prior verbal warning, written reprimand and suspension in
determining the outcome of the present disciplinary action.
12. Ms. Henderson testified that, even if she had not taken into account the written reprimand
and suspension, she probably would have elected to pursue termination due to the chronic
and severe nature of Appellant's attendance problem by DHHA standards, and the
importance of attendance in Appellant's position as a Medical Records Clerk.
,,,--,

13. Appellant appealed her termination on March 6, 2002.

DISCUSSION
1. Rules the Agency alleges Appellant's absences violated.

The Agency posits Appellant violated the following CSR rules.
Section 16-50 Discipline and Termination
, A. Causes for Dismissal:
The following maybe cause for dismissal of a career service employee. A lesser
discipline other than dismissal may be imposed where circumstances warrant ...
. . . 13)

Unauthorized absence from work including but not limited to: when the
employee has requested permission to be absent and such requested
permission has been denied; leaving work before completion of scheduled
shift without authorization; or taking unauthorized breaks.

. . . .20)

Conduct not specifically identified herein may be cause for dismissal.

Section 16-51 Causes for Progressive Discipline
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A.

The following unacceptable behavior or performance may be cause for progressive
discipline. Under appropriate circumstances, immediate dismissal may be
warranted ...
. . .3)
Abuse of sick leave or other types of leave, or violation of any rules relating to
any forms ofleave identified in Rule 11 Leave.

... 5)

Failure to observe departmental regulations .

... 11)

Conduct not specifically identified herein may also be cause for progressive
discipline.
·

The Agency further posits that the departmental regulation Appellant failed to observe in
violation of CSR 16-51 A. 5 is PP #4-122, which is DHHA's rule governing leave. That rule
states as follows in pertinent part:
Principle:
Denver Health recognizes that a certain amount of absenteeism is unavoidable; however,
frequent absences disrupt operations, patient care and may place an added burden on
fellow employees .
. . .6.

Generally, six occurrences of absence within a rolling twelve month period is
considered excessive and will result in a verbal warning; however, in some
cases it may be necessary for the Employee Counseling/Corrective Action to be
initiated upon a lower number of occurrences of absence if patient care is
impacted. Each subsequent occurrence of absence results in the issuance of
Employee Counseling/Corrective Action, up to and including termination. The
twelve month period begins with the first occurrence of absence, and is
commonly referred to as a "rolling" twelve month period. Multiple consecutive
· days of absence are considered as one occurrence of absence .

. . . 11.

Corrective Action/Eciployee Counseling, up to and including termination, will
be issued:
a. Upon the sixth occurrence of absence, within the rolling twelve month
penod, and upon each subsequent occurrence of absence is such absences
continue.

(Emphasis added.) The hearing officer has reviewed the Amendatory Personnel Services
Agreement effective March 30, 1998 (on record with the Denver County Clerk), and takes
adjudicatory notice of that document. The Agreement shifts the supervision of employees who
retain CSA status to the DHHA, and makes them subject to its regulations. Furthermore, CSR
16-51 A. 5), above, provides for the application of such regulations by making the failure to
observe departmental regulations a violation punishable by disciplinary action under the CSR
rules. The hearing officer concludes that PP #4-122 applies to Appellant pursuant to these
authoritative sources.
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2~ Analysis of the arguments.
a. The Agency's showing that Appellant violated PP #4-122.
The Agency posits that Appellant's seven absences as set forth in Exhibit 3, p. 2
constitute a violation of PP#4-122. As the entity responsible for terminating Appellant, the
Agency bears the burden of proving its case by a preponderance of the evidence. This means it
must proffer sufficient evidence to prove that Appellant's absences.constituted a violation of PP
#4-122.
Appellant responds that she was caught off guard by her termination. She posits that she
even provided a doctor's note on the seventh occurrence because she had been diagnosed with
pneumonia. 5 She argues that if the Agency were counting her absences against her under PP #4122 then they should not have accepted her explanations and doctor's notes, which led her to
believe these absences were acceptable to the Agency.
The Agency replies that Appellant's absences violate the rule whether or not they were
the result.of legitimate, unavoidable illness, because Appellant's attendance is critical to DHHA
as a medical institution responsible for the health care ofits patients, and PP #4-122 makes no
exception for legitimate illness. The Agency's position is that an employee must live up to the
admittedly stringent standards set forth in PP #4-122, and that Appellant has not been capable of
doing that.
Paragraph 3 of PP #4-122 sets out the following exemptions from consideration as
"occurrences of absence":
Only those absences from scheduled time prearranged in accordance with the Denver
Health PTO Principle and Practice, absences due to a work-related injury, absences due
to bereavement, jury duty and absences due to an approved leave of absence are exempt·
from consideration as occurrences ofabsence.
(Emphasis added.) On the other hand, paragraph 1 states: " ... Contacting the immediate
supervisor or designee does not "excuse" any absence."
The rule does not define what "excused" absences or "approved" absences are, and it is
not readily apparent whether or not these terms refer to the same thing. ff an "excused" absence
is the same as an "approved" absence, then the Agency would have had to make a, showing that
none of Appellant's absences were excused, or else they may be exempted~underparagraph 3 of
pp #4-122. The Agency did not make an affirmative showing whether or not any oJ Appellant's
absences were either "excused" or "approved" or not either way. The hearing officer must
therefore make a determination whether or not the evidence that is in the record establishes by a
preponderance that Appellant's absences constitute a violation of PP #4-122 despite the
Agency's failureto specifically address this issue.
~ e documentation establishing this diagnosis was never admitted into evidence, Ms. Henderson conceded she
did receive a doctor's excuse releasing Appellant from work related to the last occurrence of absence. The dates of
this occurrence according to Exlnbit 3 are January 23 through 27, 2002.
5
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The hearing officer must first determine whether or notthe terms "excused" and
"approved" mean the same thing. The hearing officer turns for this task to well-established
canons of regulatory construction. The role of the courts in interpreting a statute is to give effect
to the promulgator's intent. Negonsott v. Samuels, 507 U.S. 99, 104 (1993). 6 A basic premise
of regulatory construction is that courts should endeavor to give meaning to every word the
promulgator used and therefore should avoid an interpretation which renders an element of the
language superfluous. See, Baileyv. United States, 516 U.S. 137, 145-46 (1995) in which the
Supreme Court said: "We assume that Congress used two terms because it intended each term to
have a particular, nonsuperfluous meaning."
·

,--..

This same principal applies to regulatory language. The promt1lgators of PP #4-122 used
two different terms in referring to acceptable types of absence: "excused" and "approved." The
hearing officer must presume that they did so for a reason, that being they meant two different
things. Reading the above-quoted portions of PP #4-122 together, the hearing officer concludes
that an "approved" leave of absence is one where the employee has sought and received
permission from the supervisor before the leave is to take place (such as annual or administrative
leave), as distinct from the employee periodically calling in sick as was the case here, which
absences may either be "excused" or "unexcused." . Therefore, the hearing officer concludes that
an·"excused" absence is distinct from an "approved" absence. Thus, while it remains unclear
what the distinction is between "excused" and ''unexcused" absences, even if the Agency had
"excused" Appellant's absences due to illness, those "excused" absences are not one of the kinds
of absence exempted from "occurrences of absence" under paragraph 3. The Agency can
therefore count periodic absences due to illness, whether excused or unexcused, against
employee under PP #4-122.

an

Given that Appellant must have had 6 or more nonexempt absences to constitute a
violation of PP #4-122, this leaves the question whether two or more of Appellant's absences
were "approved" or otherwise exempt under paragraph 3 of PP #4-122. While the Agency did
not expressly allege that all of Appellant's absences resulted from her calling in due to periodic
illness (her own or family members') on the dates in question, the entirety of the testimony by
the Agency witness and by Appellant herself clearly establishes that the parties presumed this to
be the case. Ms. Henderson's testimony taken as a whole creates a rebuttable presumption that
the Agency's case postulated that Appellant's absences were for periodic illnesses during which
she called in sick, and were therefore "occurrences of absence" as set forth in PP #4-122,
paragraph 6.
Appellant did not rebutthis inherent presumption that her absences were related to
periodic illness. She instead testified that she periodically suffers from headaches and that many
of the absences were related to the headaches. She testified that the second to the last absence on
the list resulted from an episode of intestinal illness, and that the last absence resulted from
pneumonia. She testified that she also called in sick on occasion to care for her sick grandson
who lives with her.

6 See, e.g., Silverman v. Eastrich Multiple Investor Fund, LP, 51 F.3d 28, 31 (3d Cir. 1995), which applies the
canons of statutory construction to regulations.
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The remaining exemptions under paragraph 3 of PP#4-122 are absences due to workrelated injury,jury duty, orbereavement. 7 There was no testimony addressing jury duty or
bereavement. Appellant did assert at one point that her headaches were related to her worker's ·
compensation claims. However, by Appellant's own testimony, those injuries were to her knee
and ankle. The hearing officer finds Appellant's last-minute, unsupported assertion that her
headaches were somehow related to her worker's compensation claims lacking in credibility, in
· the absence of any medical evidence or testimony linking her headaches to those work-related
injuries. Appellant therefore failed to rebut the presumption that her absences arose from calling
in sick due to periodic illness.
Given the totality of this evidence, the hearing officer concludes it is more likely than not
that Appellant's seven absences constitute a violation of PP #4-122, giving it just cause to issue a
disciplinary action.

b. Appellant's presumption of application of the CSR leave rules.
Appellant's response to the Agency's case implies that she believed the CSR rules
governing leave applied to her as a Career Service employee, not the DHHA leave rules. The
hearing officer is unpersuaded by this argument. Appellant received a verbal warning back in
August of 2000, long before the present disciplinary action, for violation of PP #4-122. The
verbal warning was based on the standards set forth in PP #4-122 and cites the rule. A copy of
the rule was attached to the verbal warning. (See, Exhibit 7.) The Agency presented Appellant
with PP #4-122 again during the staff meeting on January 10, 2001. White Appellant's April 26,
2001 written reprimand was not based on her use ofleave, a copy of PP #4-122 was nonetheless
again attached to the written reprimand, providing Appellant another opportunity to question
why the Agency might have attached it if she did not think it applied to her. (See, Exhibit 6).
There can be no question in any reasonable person's mind that the Agency has repeatedly
taken actions manifesting its application of this rule to Appellant. Appellant has been presented
with this regulation several times and has even been disciplined in the past for violating it. Yet
the Agency witness testified that at no time did Appellant challenge the applicability of PP #4122 over the CSR rules governing leave privileges. She cannot now claim that she did not know
it applied to her.

c. The Family Medical Leave Act.
Appellant also argued that she was never made aware of the Family Medical Leave Act
("FMLA") and implied that she was prejudiced by the 'Agency's failure to inform her of this
opportunity. This argument contains the implicit assertion that some or all of her absences might
have been covered by the FMLA and that therefore the Agency might have come to a different
conclusion regarding her use of sick leave if that were the case.

7 The rule also refers to absences that are ''prearranged in accordance with the Denver Health PTO Principle and
Practice." There is nothing in the record to suggest that there was anything ''prearranged" about any of Appellant's
absences.
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There is no presumption that an employee's absences will be covered by the FMLA.
Particular conditions must be present before the privileges and protections it affords apply. Ms.
Henderson, who testified that she is familiar with the conditions required for the FMLA to apply,
also testified that the FMLA typically does not apply to the sporadic types of illness Appellant
was experiencing. Appellant offered no evidence tending to establish that she was eligible for
this type of leave. Again, the hearing officer is unpersuaded that this made any difference in
Appellant's termination.

d. Severity of the discipline.
The Agency documents demonstrate that it took all of Appellant's past disciplinary
actions, including the verbal warning, the written reprimand, and the suspension, into
consideration when determining the appropriate course of action in this case. See, Exhibit 3, p.
2; Exhibit 4, p. 2. Appellant's verbal warning (Exhibit 7) was for ten occurrences of absence in a
rolling twelve-month period, and alleges the same regulatory violations as it does in this case.
However, her written reprimand (Exhibit 6) and her suspension (Exhibit 5) addressed various
other violations, such as failure to meet established standards of perfonnance in violation of CSR
16-51 A. 2, and failure to maintain satisfactory relationships with co-wprkers in violation of CSR
16-51 A. 4. While in both those cases the Agency alleged failure to observe departmental
regulations in violation of CSR 16-51 A. 5, neither case specifically addressed leave issues.
Appellant contends that the Agency erred in taking previous instances of disciplinary
action not related to this case into consideration when determining the severity of the discipline
in this case. While CSR 16-10, titled Purpose, states that "(t)he degree of discipline shall be
reasonably related to the seriousness of the offense and take into consideration the employee's
past record," the rule further states that the purpose of progressive discipline is to "correct
inappropriate behavior or performance." Prior disciplinary actions for one type of unacceptable
behavior cannot be considered as attempts to correct a subsequent, different type of unacceptable
behavior. See, In the Matter of William Armbruster, Appeal No. 377-01 (decision entered
3/22/02). Prior disciplinary actions therefore should be in some way related to the nature of the
present offense for them to be considered justification for more severe discipline in a progressive
discipline system.
The hearing officer understands that part of the past difficulties leading to two of
Appellant's prior disciplinary actions was her failure to maintain an acceptable level of
productivity. While it makes sense that repeated absence from work can exacerbate an
employee's inability to keep up with her work, performance issues of this sort were not
addressed as part of the present disciplinary action. The hearing officer therefore disregards
Appellant's prior written reprimand and suspension in the determination of whether the
discipline is reasonably related to the severity of the offense in this case.
Appellant's verbal warning did allege the same violations as those alleged in this case
(see, Exhibit 7). That violation occurred within the five-year period preceding the instant
disciplinary action. See, CSR 16-40 D. It should therefore be considered in determining the
severity of the disciplinary action in this case.
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The elimination of Appellant's written reprimand and suspension then raises the question
whether Appellant's termination would still be reasonably related to the severity of the offense in
the absence of these disciplinary actions. Progressive discipline is preferred but is not a
requirement under the CSR rules. CSR 16-20, Progressive Discipline, states in relevant part:
Wherever practicable, discipline shall be progressive. However, any measure or level of
discipline may be used in any given situation as appropriate. This rule should not be
interpreted to mean that progressive discipline must be taken before an employee may be
dismissed.
(Emphasis added.)
To be reasonably related to the severity of the offense, the degree of discipline need only
be "within the range of reasonable alternatives available to a reasonable, prudent agency
administrator." See, Armbruster, above, citing Adkins v. Div. of Youth Services, 720 P.2d 626
(Colo. App. 1986). In determining the reasonableness of the discipline, the hearing officer will
not substitute her judgment for that of the Agency unless the discipline is clearly excessive or is
based on considerations that are not supported by a preponderance of the evidence. See, e.g.,
Armbruster, above; In the Matter of the Appeal of Dolores Gallegos, Appeal No. 27-01 (entered
3/21/01).
Ms. Henderson testified that she would likely have sought dismissal even in the absence
of the written reprimand and suspension, given the critical nature of attendance in Appellant's
position, and the chronic nature of her attendance problems. Appellant's absences have been
excessive by DHHA regulatory standards during two one-year periods. The reason for those
standards is clear. The Agency offered credible, uncontroverted testimony that attendance by
employees in Appellant's position is critical due to the medically-related nature of the work. PP
#4-122 states that after the verbal warning is issued, "Each subsequent occurrence of absence
results in the issuance of"Employee Counseling/ Corrective Action, up to and including
termination." 8 (Emphasis added.) Appellant was warned in her verbal warning that subsequent
violations might lead to termination (see, Exhibit 7). Under the circumstances of this case,
termination is not clearly excessive, and is based on considerations that are supported by a
preponderance of the evidence.
Based on all the foregoing, the hearing officer concludes the severity of the discipline is
within the range ofreasonable alternatives available to the Agency, given Appellant's past verbal
warning, and the importance of her attendance as a Medical Records Clerk.

CONCLUSIONS OF LAW
1. The Agency has demonstrated that Appellant violated PP #4-122 when she engaged in seven
occurrences of absence within a rolling twelve-month period from February 8, 2001 to
January 27, 2002.
Paragraph 11 defines "Corrective Action/Employee Counseling" in such a way as to imply that the DHHA rules
use the term the same as "disciplinary action" is used in the Career Service. ·
8
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2. The Agency has demonstrated by apreponderance of evidence that Appellant's absences
constitute a violation of CSR 16-51 A. 5), failure to observe DHHA's departmental regulation
PP#4-122:
2. The Agency has failed to demonstrate by a preponderance of evidence that Appellant
engaged in violations of the following CSR rules:
a) CSR 16-50 A 13), referencing the unauthorized absence from work. The Agency offered
no evidence tending to suggest that Appellant has engaged in unauthorized absences as
they are described in that rule.
b) CSR 16-51 A 3), referencing the abuse of sick leave or other types of leave under CSR
11 governing leave for Career Service employees. By the Agency's own arguments the
CSR standards governing sick leave are superceded by PP #4-122, and therefore do not
apply to Appellant. No violation of those rules has otherwise been shown.
3. Given the totality.of the evidence, the Agency demonstrated just cause for disciplining
Appellant.
5. In light of the totality of the circumstances, the Agency's termination of Appellant is
reasonably related to the seriousness of the offense given Appellant's prior verbal warning
for similar conduct and the medical nature of Appellant's work.

DECISION AND ORDER
Based on the Findings and Conclusions set forth above, the Agency's decision to·
terminate Appellant is AFFIRMED. The letter documenting Appellant's termination in her
personnel file shall be amended to delete any reference to ·violations of CSR 16-50 A. 13), 16-51
A. 3), Appellant's suspension and her written reprimand.
·
This case is hereby DISMISSED
Dated this

J3ii day of May, 2002 ..
Hearing Officer for the
Career Service Board
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