
CAREER SERVICE BOARD, CITY AND COUNTY OF DENVER, STATE OF COLORADO 
Appeal No. 48· 13A 

DECISION AND ORDER 

IN THE MATTER OF THE APPEAL OF: 

BRADY LOVINGIER, 

Petitioner/Appellant, 

vs. 

DEPARTMENT OF SAFETY, DENVER SHERIFF'S DEPARTMENT, and the City and County 
of Denver. a municipal corporation, Agency, 

Respondent/ Agency. 

Anthony Waller was being held by the Denver Sheriff's Department on pending 
criminal charges. On, September 11, 2012, he was escorted by Appellant, Deputy 
Sheriff Brady Lovingier, from a holding cell into the courtroom of Judge Doris Burd for a 
first advisement. Waller appeared before Judge Burd in handcuffs, leg irons and a belly 
chain, which were all joined in a box at Waller's waist. 

Appellant escorted Waller to the podium so the court could address him. Per 
video taken within the courtroom1, Waller and Judge Burd engaged in polite, 
professional conversation. At some time during the advisement, while Judge Burd was 
still addressing Waller, Appellant decided that Waller's time before the court had ended, 
and started to move Waller away from the podium. Waller turned slightly so he could 
address Appellant and then he apparently, in a quiet voice2, verbally objected to being 
moved before his business before the court had ended. Appellant responded by 
grabbing Waller's belly chain, grabbing his shirt, and throwing him against a Plexiglas 
wall. Waller collapsed. Appellant's response was to yell at Waller, "you don't turn on 
me." Appellant continued yelling at Waller, ordering him to get on his feet, and letting 
Waller know that he didn't "give a shit [indistinct] you are."3 Appellant further accused 
Waller of trying to punk him and trip on him.4 As a result of his unscheduled face to 
face meeting with the wall, Waller was taken by ambulance to the hospital where he 
received staples to close the wounds he had suffered. 

1 Unlike many other videos we have been presented with . this one had an audio component. 
2 We say "quiet voice" because the statement was not made loudly enough to be clearly picked up on the 
audio portion of the courtroom recording (see Hearing Officer decision, bottom, of p. 4) . 
3 Hearing Officer decision p. 2. 
4 Id. 



Unsurprisingly, this incident received extensive press coverage. For his actions, 
Appellant received a thirty-day suspension. 5 

Appellant appealed his suspension to a hearing officer. The Hearing Officer 
upheld the suspension. Appellant filed a timely appeal of that decision. We affirm. 

Appellant first argues, generally, that the Agency failed to present sufficient 
evidence to support the imposition of discipline and, therefore, the discipline should be 
vacated pursuant to our Rule 19-61(0). We disagree. As CSR 19-61(0) plainly states, 
we may only reverse a Hearing Officer's decision based on insufficiency of evidence if 
those factual findings are "clearly erroneous." A factual finding is clearly erroneous 
when it is unsupported by substantial evidence in the record considered as a whole. In 
re Estate of Perry, 33 P.3d 1235, 1237 (Colo.App.2001); that is, where the factual 
finding has no support in the record, Phoenix Capital, Inc. v. Oowe//,176 P.3d 835,841 
(Colo. App. 2007). Plainly, there is substantial evidence in the record supporting the 
Hearing Officer's factual findings. The video (and its audio component), coupled with 
the testimony of Judge Burd, provide overwhelming evidence supporting the Hearing 
Officer's factual findings, both as to the commission of the misconduct, and the 
unreasonableness of Appellant's alleged perceptions surrounding the incident. 

Appellant next claims, more specifically, the Hearing Officer's decision is in error 
because there were five individuals with law enforcement experience in the courtroom 
at the time of the incident, and none of them opined that Appellant had acted 
inappropriately.6 These opinions, however, do not carry the day for Appellant because 
they were just that -opinions. The Hearing Officer weighed what he saw and heard on 
the video and the testimony of Judge Burd and others, against the opinions expressed 
by the five in their IA interviews. He found the video and testimony of Judge Burd more 
persuasive on the issue of the reasonableness of Appellant's actions than the opinions 
offered by Appellant's witnesses. It is the Hearing Officer's responsibility - and not 
ours - to weigh evidence and assess credibility. The Hearing Officer was free to accept 
or reject those opinions offered by Appellant's "witnesses." In this case, he chose to 
reject those opinions. This was his right and, as such, there was no error. 

We note Appellant's expert witness also offered nothing more than an opinion, 
which the Hearing Officer was free to accept or reject. The Hearing Officer found that 
expert witness not to be credible. Again, this was his right7. Not adopting the expert's 
opinion was a matter within the discretion of the Hearing Officer. Given the evidence 

5 We understand this penalty was arrived at by operation of DSD's disciplinary matrix. Based on the 
record of this case, including the video of the incident which we were able to review, we suggest that if 
the matrix calls for only a th irty day suspension for egregious conduct at issue in this case, the matrix 
could benefit from major adjustment. 
6 None of these witnesses actually testified at hearing , Their •testimony" was gleaned from statements 
!:,llade to DSD's Internal Affairs Department. 
' Appellant finds fault with the Hearing Officer's rejection of his expert's testimony because the Hearing 
Officer was allegedly incorrect when he found that the expert has always found a use of force to be 
justified. Whether this was a misreading of the expert's history as an expert is immaterial and does not 
render his rejection of the testimony error. In any event, we note that the expert did admit that in the last 
four years he has been asked to opine on use of force issues on eight occasions, and on each of those 
occasions, has found the use of force to be justified. (Transcript. Vol. II. p. 156: 12-19) 



which the Hearing Officer credited against the opinion offered by the expert, the Hearing 
Officer did not abuse his discretion in rejecting that expert opinion testimony.8 

We do not see this case as a "battle of the experts," where the expert testimony 
presented by one side opposes the expert testimony presented by the other side. The 
entire purpose of expert testimony is to assist the trier of fact in understanding evidence 
or determining a fact in issue. 9 It is not to supplant the Hearing Officer's decision
making. Consequently, even where expert testimony is offered, as was done here by 
the Appellant, and no counter expert testimony was offered by the Agency, the Hearing 
Officer is not required to accept the expert testimony, especially where he did not or 
may not have found the testimony helpful to him in any way. The fact that the Agency 
did not offer an opposing "expert" view does not mean that the Hearing Officer's 
decision was not supported by record evidence. As we have noted, the video and 
Judge Surd's testimony provided sufficient record evidence for the Hearing Officer to 
make an informed decision on the issue of the reasonableness of Appellant's actions. 

We also are, frankly, mystified by Appellant's objection to the Hearing Officer 
relying on interpretation of the video record by non-law enforcement trained individuals, 
"including the Hearing Officer himself."10 Our Rule 19-30A gives hearing officers the 
authority to "hear and decide all appeals ... and [shall] perform the functions necessary 
to implement and maintain a fair and efficient process for appeals." The interpretation 
of evidence falls squarely within the authority of the Hearing Officer. We know of no 
rule of evidence, rule of construction or rule of this body which requires a Hearing 
Officer to cede his authority to Appellant's expert or other witnesses. 

Appellant next argues that the Hearing Officer erred by improperly placing the 
burden of proof at hearing on the Appellant. We disagree with Appellant's premise. 
The Hearing Officer found that the Agency had presented evidence which, on its face, 
supported the conclusion that Appellant's actions towards Waller were unreasonable in 
light of the totality of circumstances, and, therefore, in violation of Agency and Career 
Service rules and regulations. The Hearing Officer then considered Appellant's 
evidence. We presume Appellant offered the evidence to demonstrate that his actions 
were, in fact, reasonable and not in violation of rules and regulations. The Hearing 
Officer did nothing but determine that the Appellant's evidence and arguments against 
the imposition of discipline, in light of the evidence presented against him, was not 
persuasive. The Hearing Officer properly placed the burden of proof on the Agency. 
The Hearing Officer determined that the Agency met its burden of proof regarding 
certain rules violations; and failed to meet that burden regarding other rules violations. 
The Hearing Officer's comments regarding the significant shortcomings in Appellant's 
defense did not amount to him placing any burden of proof on Appellant. 

Finally, Appellant argues that the Hearing Officer's decision should be reversed 
because it sets poor precedent by allowing lay witnesses and a lay decision-maker to 
interpret evidence and decide issues concerning the perceptions of a "reasonable 
officer on the scene." Appellant states that an unreasonable force analysis is based on 
the perceptions of a reasonable officer, not a reasonable "person." We do not disagree 

8 Given the forceful nature of the evidence presented by the Agency, we doubt Appellant's expert 
enhanced his credibility by offering the opinion he did. 
9 Rules 702 of both the Federal and Colorado Rules of Evidence. 
10 Appellant's brief, p. 7. 



with this statement. Neither did the Hearing Officer. In fact, the Hearing Officer, at 
page 7 of his decision, specifically acknowledges that the analysis of the Appellant's 
actions is based on the totality of the circumstances known to the officer at the time. 
Further, the Hearing Officer, at page 9 of his decision, analyzed Appellant's actions 
based on his (Appellant's) own beliefs and determined that Appellant's beliefs were 
objectively unreasonable. Consequently, the premise of Appellant's argument is 
incorrect. 

Similarly, we see no evidence in the record that that the Deputy Manager of 
Safety analyzed evidence from an improper perspective. While the Manager certainly 
discounted the observations offered by Appellant and his witnesses, the evidence fails 
to prove that the Manager performed an analysis from an improper perspective. Simply 
put, the Manager found the video and the observations of others more persuasive and 
more correct. As the designee of the Appointing Authority, it was the Deputy Manager's 
right to do this. 

Next Appellant takes issue with the Manager of Safety's analysis of the conduct 
underlying the discipline. Specifically, Appellant claims that numerous statements in the 
order imposing discipline were false and unproven. Even of this were so (and we do not 
believe it is) this would not be grounds for overturning the Hearing Officer's decision. 

The substance of the letter containing the analysis of the reasons for imposing 
discipline is necessitated by the requirements of due process, that is, prior to actually 
imposing discipline, the employee must be provided with oral or written notice of the 
charges against him and an explanation of the employer's evidence. Cleveland Bd. of 
Educ. v. Loudermill, 470 U.S. 532, 546, (1985). 

As Appellant acknowledges at page 2 of his brief, we have an appeal system 
which entails a de novo hearing on the charges for discipline 11 . The Hearing Officer 
hears all the evidence and determines first whether the Agency proved rules violations, 
and if so, whether the discipline imposed is proper. Generally, it is not the Manager's 
opinion which actually proves the discipline. 12 While the Manager's testimony typically 
may explain and be substantive evidence proving the appropriateness of the amount of 
discipline, his explanation of Appellant's conduct and the evidence associated with the 
conduct and rules violations, is, essentially, opinion; that is, an explanation as to why 
the Manager believes discipline was warranted in the first instance. Like any other 
opinion testimony, the Hearing Officer is free to accept or reject that testimony. Thus, it 
is immaterial, absent a claim that the pre-disciplinary notice was so defective as to 
deprive the employee of due process (a claim not made by Appellant here), whether the 
analysis is 100 per cent correct, legally and factually. 13 

11 A de novo hearing is not required by City Charter. 
12 We are assuming, here, that the Manager is not an eye witness to the conduct underlying the 
discipline. 
13 Though not essential to our decision, should we have been in a position to find facts independently, our 
review of the record would have led us to conclude that the Manager's findings and analysis were indeed 
correct. 



The tenor of the policy argument advanced by Appellant is that since both the 
Manager and the Hearing Officer are civilians, they were in no position to dispute any 
beliefs expressed by trained law enforcement officers. From a policy perspective, this 
argument is simply untenable as applied to both the Hearing Officer and the Manager. 

Regarding the Hearing Officer, we would think it painfully obvious that it is the 
Hearing Officer's job to hear evidence, weigh evidence, assess credibility, and make 
findings. To claim, as Appellant does, that the Hearing Officer is in no position to reject 
opinions offered by law enforcement personnel, or to find facts differently from what 
those personnel testified, is incorrect. Neither must the Hearing Officer find the 
testimony of law enforcement officers credible. simply because they are trained law 
enforcement officers and the Hearing Officer is not. Appellant's argument fails because 
it would essentially strip the Hearing Officer of his ability to hear and decide the case. 14 

As for the Manager, the City Charter vests authority over the Sheriff's 
Department in the Executive Director of the Department of Safety. Nothing in Denver's 
Charter requires that the Executive Director be a member of any classified service, or 
that he or she have law enforcement experience. (Denver City Charter Section 2.6.2) 
Indeed, by providing for the Manager to be outside and above the members of the 
classified service, we believe the Charter has provided for civilian oversight of the Fire, 
Police and Sheriffs Departments. As a result. we find no problem with a civilian 
judging the conduct and motivations of our uniformed employees. Again, to argue, as 
Appellant seems to, that the Manager, a civilian, is in no position to pass judgment on a 
law enforcement officer, or that he must accept the opinions or observations of any 
given law enforcement officer by virtue of the fact that the Manager lacks law 
enforcement experience, is to deny the existence of the civilian oversight we believe the 
Charter envisions. It also would strip the Manager of the ability to perform his Charter
imposed duty of exercising control over the Sheriffs Department. 15 In sum, we believe 
the arguments advanced by Appellant, if adopted would, set unworkable and unlawful 
policy and precedent. 

For all of the above reasons, the Hearing Officer's decision is AFFIRMED 16 • 

14 We do not see how a judge or jury could ever decide an excessive force case, or at least find in favor of 
a plaintiff in such a case, if those triers of fact were obligated to credit the testimony of the officers on the 
scene testifying for the defendant , by virtue of the fact that they, themselves, do not possess law 
enforcement experience. 
15 The remainder and bulk of Appellant's argument devolves into a claim that the Manager was factually 
incorrect and that the Hearing Officer should have found different facts. The findings by the Manager are 
irrelevant because Appellant was granted a de novo hearing. As we noted earlier, we believe all of the 
findings and conclusions reached by the Hearing Officer are well supported with record evidence. As 
such, Appellant's remaining argument is rejected. 
16 Had we believed we were in a position to do so, we would have increased the penalty assessed 
against Appellant. First. we believe the evidence in this record proves Appellant engaged in outrageous 
conduct warranting a more severe discipline. Second, we believe the record reflects that Appellant was 
untruthful both during the course of the investigation of this incident. as well as while under oath testifying 
31 the hearing (see, e.g., Hearing Officer decision. p. 11 ). 



SO ORDERED by the Board on September 4, 2014, and documented this day of 
November, 2014. 

BY THE BOARD: 

Colleen Rea 

Chair (or Co-Chair) 

Board Members Concurring: 

Patti Klinge 

Derrick Fuller 

Gina Casias 

Neil Peck 


