CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO
Appeal No. 25-1 SA

DECISION AND ORDER

IN THE MATTER OF THE APPEAL OF:
WAYNE JOCHEM, Respondent-Appellant,

v.
DEPARTMENT OF SAFETY, DENVER SHERIFF DEPARTMENT, and the City and
County of Denver, a municipal corporation, Petitioner-Agency.

On September 4, 2014, Captain Wayne Jochem ("Appellant"), Sgt. Michael
Jordan, and Deputy William Mitko responded to the cell of a mentally unstable inmate.
The inmate was acting belligerently and needed to be moved to a cell equipped with a
camera. Attempts to reason with the prisoner in an effort to get him to cooperate with
the move were unavailing. The inmate seemed unaware of his surroundings, and every
attempt at conversation was responded to by the inmate with the demand, "give me a
cigarette." Appellant responded to the inmate's demand for a cigarette by telling him
that cigarettes and lighters are contraband. 1
Because it appeared that force might be required to move the inmate, Appellant
assembled a cell extraction team. As required by protocol, Appellant contacted his
supervisor, Major Anthony Gettler, to obtain permission for the cell extraction.
Upon receiving Appellant's call, Major Gettler met with the group of deputies,
which now included Sgt. Joshua Franks. Major Gettler also tried to communicate with
the uncooperative prisoner. The prisoner's response remained constant - "give me a
cigarette." Eventually, Major Gettler decided that if they could get the prisoner to move
with a cigarette, they should get a cigarette - in an effort to avoid having to use force
against the prisoner during the cell transfer. 2

1

Hearing Officer's finding of fact at page 2, top paragraph of her decision.
of the participants in the discussion recall hearing Major Gettler saying different things about the
acquisition and/or use of a cigarette. (Hearing Officer Decision, p.2.) Major Gettler himself could not
remember what he said precisely, but recalls he may have made one of four possible statements. Of
the four possible statements Major Gettler admitted he may have made, none of them mentioned actually
giving the cigarette to the inmate. (Hearing Officer Decision, p. 8.)
2 All

Major Gettler obtained a cigarette. The prisoner's re-location, however, had
been delayed to give medical staff the opportunity to administer medications the
prisoner had previously refused that morning. Major Gettler then returned to his office
and put the cigarette in a desk drawer.
Shortly thereafter, Appellant came to Major Gettler's office to inform him that they
were now ready to move the prisoner. Major Gettler gave Appellant the cigarette.
Appellant then proceeded to the prisoner's cell. By the time Appellant arrived at the
cell, however, the prisoner had turned cooperative. He had taken his medication and he
had permitted himself to be handcuffed. In addition, the prisoner was then escorted to
his cell, without incident - without the need for the use of any force at all, and without
the use of the cigarette in any fashion.
Once in the new cell, the prisoner again became combative. He pushed against
some deputies and tried - unsuccessfully- to get out of the cell. The prisoner seemed
anxious, wide-eyed and confused. Eventually, Appellant ordered the deputies to
remove the handcuffs from the prisoner and had them exit the cell.
Present on the scene during the transfer was Deputy Michael Nester. Nester,
who was certified and experienced in crisis intervention skills, had taken control of the
prisoner during the cell transfer and was now attempting to calm the prisoner from
behind the closed cell door. During his attempted conversation with the prisoner,
Nester heard Appellant say that if he (the prisoner) cooperated with Nester, he would
get a cigarette.
Eventually, the prisoner cooperated with a nurse performing a medical check and
the prisoner then asked for his cigarette. Appellant responded by telling the prisoner
that he had done what they (the deputies) wanted him to do; so he rolled the cigarette
under the cell door. The prisoner then kicked the cigarette back out the door. Appellant
picked up the cigarette, gave it to Deputy Nester, and instructed him to give the
cigarette back to the prisoner. Deputy Nester did was he was instructed. This time, the
prisoner kept the cigarette.
Sometime thereafter, Sgt. Jordan passed by the prisoner's cell and noticed that
he had a cigarette. Sgt. Jordan instructed Deputy Mitko to retrieve the cigarette.
Deputy Mitko told the prisoner he would get him a lighter for the cigarette if he would
return the cigarette. The prisoner rolled the cigarette out the door to deputy Mitko.
Word got out among the prison population that one of their own had been given a
cigarette. As a result, inmates started asking Deputy Mitko for cigarettes. Inmates also
started asking Sgt. Jordan whether if they acted up, they too, would be rewarded with
beer.
Afterwards, Sgts. Jordan and Franks were discussing the incident. They decided
to speak to Appellant as to why a cigarette was used to handle an inmate and to
express their objections. Appellant reviewed the situation with them and further

commented that "rank has its privileges" and that sometimes, one needs to bend the
rules. 3
The entire matter was eventually investigated by Internal Affairs within the Sheriff
Department. The Agency determined that Appellant had violated several Departmental
rules and Career Service Rules. He was issued a demotion- from the rank of Captain to
Sergeant.4
Appellant appealed his suspension. The Hearing Officer determined that the
Agency failed to prove any of the charges brought against Appellant and reversed the
Agency's decision, vacating the discipline issued to the Appellant. The Agency appeals
the Hearing Officer's decision.
The Hearing Officer first held that the Agency failed to prove the charges
concerning tobacco-related products. At issue is departmental rule RR-400.12 which
states:
RR-400.12
Deputy sheriffs and employees shall not give or loan to a
prisoner any unauthorized item nor borrow from any inmate
any article, money or item without express permission from a
supervisor; and
In addition, Departmental Orders ban smoking in the Downtown Detention Center,
advise that anyone providing tobacco to an inmate may be subject to criminal
prosecution, and, make it the responsibility of employees to "ensure that tobacco is
'kept in places not available to inmates."' 5
We hold the Hearing Officer erred when she determined the Agency did not
prove that Appellant's conduct violated RR-400.12.
Cigarettes are plainly considered unauthorized items in the jail, per RR-400.12.
The Hearing Officer, at page 9 of her decision, held that "[a]cigarette is an unauthorized
item ...." Appellant also admitted as much by his testimony at hearing, where he stated
that in response to the prisoner's demand for a cigarette, he told the prisoner that he
would not give him a cigarette because cigarettes and lighters are contraband.6
Since the record undeniably reflects that Appellant gave the prisoner an
unauthorized item (the cigarette) and then, after the prisoner rejected the cigarette,
ordered another deputy to give the cigarette to the inmate, the only question that needs
3

Hearing Officer Decision, top of page 4.
This is a demotion of one rank. There is no intermediate rank of Lieutenant within the Sheriff
Department.
5
Hearing Officer Decision p. 11.
6 Hearing Officer Decision, p. 2
4

resolution regarding this rule violation is whether Appellant had received "express
permission" to place the cigarette in the possession of the inmate.
We hold that this record demonstrates conclusively that Appellant did not receive
express permission to give the prisoner the cigarette. The Hearing Officer, therefore,
erred in finding that Appellant had not violated RR-400.12.
First, we believe that the Hearing Officer misinterpreted RR.400.12 by ignoring or
writing out of the rule, the word, "express." The American Heritage College Dictionary
offers the relevant definition of "express" as, "Definitely and explicitly stated." Nowhere
in the record can we find evidence supporting a conclusion that Major Gettler gave
Appellant or anyone else express permission to give a cigarette to the inmate. Indeed,
the Hearing Officer implicitly acknowledges this by her repeated reference to Appellant's
"interpretation" of Major Gettle r's words.7 The fact that Appellant needed to interpret
Major Getter's words to arrive at the conclusion that he was required to give the inmate
a cigarette proves that Appellant did not receive "express permission" to give the inmate
the cigarette. An alleged order to do something is not an "express" order if it unclear,
uncertain, equivocal, or requires interpretation.8 In fact, Appellant himself admitted at
hearing that Major Gettler did not give him express authorization to give the inmate a
cigarette when he explained his actions by stating, "I believe I was being consistent with
his intent." (Transcript p. 254:14) Plainly, Appellant's beliefs would have been irrelevant
and Appellant would not have needed to engage in speculation concerning Major
Gettler's intent had Major Gettler issued an express order.
Second, we hold that the Hearing Officer's factual basis for finding no violation of
this rule is clearly erroneous. The Hearing Officer exonerated Appellant of this rules
violation on the premise that his interpretation of Major Gettler's words was reasonable
and that the proof of the reasonableness of his interpretation could be found in the fact
that all of the other deputies involved in the incident believe that Major Gettler had
ordered that the cigarette be delivered to the possession of the inmate.9 But this
conclusion is not supported by the record. The record overwhelmingly and
unquestionably proves the exact opposite, that being, that no one else involved in the
incident believed that Major Gettler actually wanted the inmate to possess the
cigarette. 10

7

See, e.g., Hearing Officer Decision, p. 11, first full paragraph, p. 11, 3 rd full paragraph, page 12, last full

paragraph from the bottom.
e The Agency argues at page 8 of its brief that the Hearing Officer further conceded that Major Gettler did
not give express authorization to Appellant to give the inmate the cigarette by citing the Hearing Officer's
Decision at page 4 where she found that ~He [Major Gettler] gave no specific instructions about how the
cigarette was to be used .. ." The Agency may very well be correct in this assertion, though it is not clear to
us as to whether the Hearing Officer was making a factual finding or whether she was simply recounting
what Major Gettler had told Internal Affairs.
9 See, e.g., Hearing Officer Decision, p.5, 2d full paragraph; p.B, 1 st full paragraph; p.10, 151 full paragraph.
10 The fact that no one else believed that Major Gettler intended or ordered the prisoner to be given a
cigarette is also further proof that Gettler never gave express permission to Appellant to give the inmate
the cigarette.

Sgt. Jordan did not believe that Major Gettler ordered or ever intended to order
that the inmate actually be given a cigarette. First, Sgt. Jordan testified that he recalled
Major Gettler saying, "Somebody find this guy a cigarette." (Transcript, p. 45:6). He did
not recall the Major stating that anyone was to actually give the cigarette to the inmate.
Further, Sgt. Jordan testified that he did not believe Major Gettler intended to give the
cigarette to the inmate, only "That he would attempt to use it [the cigarette] to coax the
inmate into complying." (Transcript, p. 45:19-20). Sgt. Jordan did not believe that Major
Gettler was instructing, authorizing or ordering him to provide a cigarette to the inmate.
(Transcript, p. 46:16-22). Sgt Jordan also testified, that when Appellant actually gave
the inmate the cigarette, he (Appellant) was not following an order given by Major
Gettler:
4 Q Did you believe that in giving the inmate
5 contraband, Captain Jochem was simply following the orders of
6 Major Gettler?
7 A No.
8 QWhy not?
9 A I didn't hear a direct order that--I didn't hear
10 anybody ever say, You are to give this cigarette to the
11 inmate or Once he's moved, give this to him.
(Transcript p. 57:4-11 )11
Deputy Mitko was equally sure that he never believed Major Gettler actually
intended to give the inmate a cigarette:
17 Q lsn•t it true that at the time that Major Gettler
18 asked you for a cigarette you believed that he wanted to use
19 the cigarette to see if he could get the guy to move?
20 A Yes.
21 Q And by "the guy," I mean he inmate.
22 A Yes.
23 Q Did you believe that--and isn•t it true that you
24 believed that Major Gettler never intended to actually give
25 the inmate the cigarette?
1 A Yes, I had to make that belief, because this is so
2 not something that we would do that there's no intention to
3 give a cigarette.
4 Q If Gettler had said to you, Deputy Mitko, I want
5 you to give the inmate a cigarette, what would your response
11

Even under rigorous cross-examination, Sgt. Jordan remained steadfast in his claim that Major Gettler
never intended to actually have the cigarette given to the inmate (Transcript p. 83:18-19) and that he was
only going to show the cigarette to the inmate to get him to comply, not that Gettler was actually going to
give the cigarette to the inmate. (Transcript p.84: 16-21)

6 have been?
7 A I would have--I will not do that. That's an
8 unlawful order.
{Transcript p. 162:17-163:8). Deputy Mitko was also certain that Major Gettler never
issued an order to give a cigarette to the inmate:
15 Based on what you heard, was there any instruction to
16 actually give the inmate a cigarette?
17 A No
(Transcript p. 168:13-17).
Sgt. Joshua Frank testified that he thought that when Major Gettler made his
initial comments about the cigarette, he believed the whole thing to be a joke. He did
not believe that Major Gettler was proposing a plan to actually give an inmate a
cigarette and he did not believe that Major Gettler was authorizing anyone else to give
an inmate a cigarette. (Transcript p. 191:17-192:4). Indeed, Sgt. Frank testified he had
no idea what Major Gettler really wanted to do. (/d.)12 The Hearing Officer's
determination that Appellant's interpretation of Major Gettler's comments was
reasonable since everyone else present had come to the same conclusion is not
supported by record evidence and is clearly erroneous.
The Agency also claims that the Hearing Officer misinterpreted Departmental
Order 7710.11 which includes a provision that states that employees have the
responsibility to ensure that tobacco is "kept in places not available to inmates."13 The
Hearing Officer determined that the Agency failed to prove this violation based on an
admission made by the Civilian Review Administrator that it was not a violation of the
policy for Major Gettler to have ordered the bringing of the cigarette into the pod where
the troubled inmate was housed. 14
As the Agency properly noted in its brief, Appellant was not disciplined for
bringing a cigarette into the pod. He was disciplined for giving the cigarette to the
inmate. We believe the language of the rule, if not the plain intent of the rule requiring
tobacco to be in places not available to inmates is to keep inmates from gaining access
to tobacco products. The obvious purpose of requiring storage of tobacco products to
be in places not accessible to inmates is to keep tobacco out of the hands of inmates.
Giving the inmate a cigarette, and the ordering a subordinate to give the inmate a
cigarette after it had been initially rejected by the inmate unquestionably violates the
rule which requires tobacco to be in places not accessible to inmates. The Hearing
12 This

is further evidence that Major Gettler did not, in fact, issue an express order or give express
permission to give the inmate a cigarette.
13 Hearing Officer Decision, bottom of p. 11.
14 While the hearing officer appeared to disagree with the Civilian Review Administrator's statement, as
evidenced by her ruling, Major Gettler's actions are not the subject of this appeal. And, regardless,
Appellant is still accountable for knowing and abiding by departmental rules.

Officer erred when she misinterpreted the Departmental Order by finding that the act of
giving the cigarette to the inmate did not violate D.O. 7710.11. 15
In addition, we agree with the Agency that the Hearing Officer erred by holding
that the two policies lacked sufficient consistency and clarity to enforce against
Appellant. 16 As the Agency notes at pages 14 and 15 of its brief, all of the witnesses
testifying at hearing acknowledged that it was against policy to provide a cigarette to an
inmate and that cigarettes are considered contraband within the confines of the prison.
There was no confusion and no inconsistency on this point. It is equally clear then, that
any deviation from this policy would require unequivocal and explicit authorization from
a supervisor, that is, "express permission" as required by RR-400.12. We do not see a
lack of clarity or inconsistency sufficient to support the Hearing Officer's decision
refusing to hold Appellant accountable for his actions taken in contravention of these
rules.
The Agency also argues that the Hearing Officer erred by failing to find that it had
proved its Failure to Supervise charge brought under the Agency's RR-1100.8. The
Hearing officer dismissed the charge because she believed the Agency improperly
based it upon Appellant's exercise of his right to respond to these disciplinary charges.
But we agree with the Agency that it did no such thing and that it properly based its
discipline upon Appellant's misconduct which did not involve his right to respond to
charges.
We believe the record patently demonstrates that the Agency based its discipline
here on Appellant's disappointing, and rather flippant comment made to his
subordinates who had expressed concern about him having given the cigarette to the
inmate. The Agency based its discipline on Appellant's comment to Sgts. Jordan and
Frank that "rank has its privileges ... " The Agency did not base its discipline on
Appellant's attempt to defend or explain himself at predisciplinary proceedings.
The Agency also justified this charge by pointing to Appellant's dismal judgment
as evidence by his giving the cigarette to the inmate when there was no longer a need
for the cigarette17 and then ordering a subordinate to give the inmate the cigarette even
after the inmate had kicked the cigarette out under his cell door. The Hearing Officer
absolved Appellant of this misconduct, holding that he had been ordered to give the
cigarette to the inmate. As we have held, above, though, the record reflects that no
such order was ever given, and that certainly, there was no express permission given to
Appellant requiring him to place the cigarette in the possession of the inmate.
15 We also do not see the inconsistency discerned by the Hearing Officer (found at page 12 of her
decision) between RR-400.12 and D.O. n10.11. The 0.0. is one regulation which, in a fashion,
reinforces the prohibition against inmates being in possession of tobacco products. RA-400.12
acknowledges the reality that the jail may be a, fast-paced, complicated and dangerous place, and,
therefore, allows for supervisors to make decisions and issue directives under exigent circumstances.
16 Hearing Officer Decision, bottom of page 12.
17 The record reflects that the purpose of the cigarette would have been to get the uncooperative inmate
to change cells without the use of force on the inmate. By the time the cigarette had arrived on scene,
however, the inmate had already been moved into his new cell, obviating the need for the cigarette.

Accordingly the Hearing Officer erred in her determination and we believe the record
supports the Agency's action on this charge and all other allegations of misconduct.
Accordingly, the Hearing Officer's decision is REVERSED and the discipline
originally imposed by the Agency is re-instated.
SO ORDERED by the Board on July 7, 2016, and documented this 6th day of October,
2016.
BY THE BOARD:

Chair (or Co-Chair)

Board Members Concurring:

Neil Peck
Derrick Fuller

