HEARING OFFICER, CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO
Appeal No. 02-12

DECISION

IN THE MATTER OF THE APPEAL OF:

MICHAEL GOMEZ, Appellant.
vs.

DEPARTMENT OF PUBLIC WORKS, WASTEWATER MANAGEMENT DIVISION,
and the City and County of Denver. a municipal corporation. Agency.

INTRODUCTION

I.

The Appellant, Michael Gomez, appeals his dismissal from the Denver Wastewater
Division of the Department of Public Works (Agency) on December 28. 2011. for alleged
violations of specified Career Service Rules. A hearing concerning these appeals was
conducted by Bruce A. Plotkin, Hearing Officer. on March 15 and April 12, 2012. The
Agency was represented by Andrea Kershner, Assistant City Attorney, while the
Appellant was represented by Russell "Ed" Harris, Esq. Agency exhibits 1-17. including
4.1-19 through 4.1-29, were admitted, as was Appellant's exhibit B. The following
witnesses testified for the Agency: Gil Cardenas, Lupe Martinez, and Reza Kazemian.
The Appellant testified on his own behalf during his case-in-chief, and presented
additional witnesses Daryl Wilson and Saul Martinez. Judicial notice was taken of the
principles underlying the accuracy of Global Positioning Systems (GPS); however, the
reliability of any particular instrument measuring GPS data remained a matter to be
determined by the evidence. For reasons which follow, the Agency's decision to dismiss
the Appellant is AFFIRMED.

ISSUES

II.

The following issues were presented for appeal:
A. whether the Appellants violated any of the following Career Service Rules: 16-60 A.,
B., C.( 1); E( 1).(3); J; and V; and
B. if the Appellant violated any of the aforementioned Career Service Rules. whether
the Agency's decision to dismiss him conformed to the purposes of discipline
under CSR 16-20.

Ill.

FINDINGS

Mr. Gomez was employed by the Agency for five years as an Equipment
Operator, the duties of which included operating snow plows to clear streets in the
City of Denver. The Agency grants snowplow operators substantial autonomy. Once
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the Agency assigns their routes, operators are responsible for completing their routes,
and observing all safety practices with limited supervision. Drivers call in when they
begin and finish plowing each location on the assigned route. Snowplows are fitted
with GPS tracking devices which measure the truck's location every 30 seconds, but
drivers are generally not actively monitored unless a problem arises. The GPS tracking
system engages only when the ignition is turned to the "on" position.
On October 26, 2011, Denver received its first measurable snow of the season.
Gomez was assigned to plow streets surrounding the District 4 Denver Public Schools.
Plowing and sanding around schools is the highest priority for the Agency. {Cardenas
testimony]. Completion of the schools route requires most or all of a 10-hour shift, and
any spore time at the end of a shift is to be used to recheck or re-plow the some
route. [Id.]. The GPS data for Gomez' truck, #74, indicated his truck engine was off
and did not move for over three hours, from 4:13 to 7:18 a.m. at 5884 E. Tennessee
Ave. [Exhibit 13-45]. During that block of time, Gomez called in to report he hod
completed 17 portions of his route. 1
Shortly after 9:00 a.m., Gomez was northbound in the 700 block of S. Jersey St.
when his plow struck a parked car on the West (left) side of the street in front of 735 S.
Jersey. The plow pushed the car over the curb, across a lawn, and into the
neighboring house at 725 S. Jersey St., at least 50 feet from the point of impact,
resulting in major damage to the car and to the house. [See Exhibit 4-4, diagram;
and 4.1-19 through 4.1-29, photographs]. At the time of the accident, the roads were
slushy, but not frozen. No damage to the plow was seen when it was inspected that
day. About one week later, an inspection revealed a crack to the frame that
connects the plow to the truck. Fleet Maintenance repaired the crack with a weld.
{Exhibit l 7-2, 17-3].
Gomez gave four evolving and substantially conflicting versions of the accident.
(1) He told the responding officer, who cited Gomez for careless driving, "[t]here was
a car coming so I got over for them and I must have taken my eyes off the road for
just a moment when I passed and that is when I hit the parked car." [Exhibit 4-4, 4-5].
{2) When his supervisor arrived at the scene, Gomez told him either a dog or a child
started into the road and, in swerving to avoid the dog or child, he hit the parked car.
[Exhibit 4-6; Cardenas testimony]. (3) In his written statement, the same day, he wrote
that he shifted his plow to the right to give ample room to a pedestrian walking in the
left lane and, as he repositioned the plow. after passing the pedestrian, he noticed a
small child [but no dog] "darting out," causing him to make a "minor correction" by
turning the wheel to the left. That maneuver caused the corner of his plow to strike
the parked car. {Exhibit 4-7]. (4) At hearing, Gomez explained a pedestrian was
walking a dog in the left lone. so he slowed down and veered to the right, then, out
of the corner of his eye, noticed something with black hair on his right side "coming
out from between the cars." Gomez explained that. when he saw what he thought
was a child, he stopped2 his vehicle, turned slightly to the left, then struck the car with
½ inch to 1 inch of his plow blade, at which point the car, a Volkswagen Jetta, slid
1 Initially, the Agency alleged Gomez was sleeping or reading at the transfer station (base) between
approximately 1:30 a.m. and 3:30 a.m., however, during hearing the Agency stipulated both activities ore
permissible while drivers are waiting for orders. Consequently, the Agency withdrew its claims for that period, as
alleged in its notice of discipline. [Exhibit 2-3. 3rd full paragraph).
2 Gomez' use of the word "stopped" renders the rest of his explanation so illogical. that I assume he meant lo say
"slowed."

"like a hockey puck" over the curb, across the sidewalk. across a lawn, and into the
bedroom of the neighboring house, some 50 feet. or more, from the point of impact.
A pre-disciplinary meeting was held on December 7, 2011. Gomez attended
with his union representative, Ed Bagwell, and his attorney. Bagwell stated the
accident was preventable.
The Agency issued a notice of dismissal to Gomez on December 28, 2011. This
appeal followed, timely, on January 3, 2012.
IV.

ANALYSIS

A. Jurisdiction and Review

Jurisdiction is proper under CSR § 19-10 A. l .a., as a direct appeal of a dismissal. I
am required to conduct a de novo review, meaning to consider all the evidence as
though no previous action had been taken. Turner v. Rossmiller, 532 P.2d 751 (Colo.
App. 1975).
B. Burden and Standard of Proof

The Agency retains the burden of persuasion, throughout the case, to prove the
Appellant violated one or more cited sections of the Career Service Rules, and to
prove its decision to terminate the Appellant's employment complied with CSR 16-20.
The standard by which the Agency must prove each of the rule violations is by a
preponderance of the evidence
C. Career Service Rule Violations
1. CSR 16-60 A. Neglect of duty.

To sustain a violation under CSR 16-60 A, the Agency must establish Gomez failed
to pertorm a known duty. In re Abbey. CSA 99-09, 6 (8/9/10). The Agency claimed
Gomez violated this rule by failing to plow his assigned route on October 26, 2011.
[Kazemian testimony 4/12/12]. Gomez acknowledged his duty to work his entire
midnight to 1O:OO a.m. shift, to plow the entire District 4 school route, and
acknowledged he was familiar with the route. The first prong of neglect, known duty,
is established.
With respect to its allegation that Gomez failed to plow the entire assigned snow route
on October 26, 2011, the Agency relied on both live observation and GPS data. Lupe
Martinez, Gomez' second-level supervisor, drove by one of the schools on Gomez' route,
South High School, between 6:00 and 6:30 a.m., during Gomez' shift. [Exhibit 5-2] . He
observed it had not been plowed or sanded. In addition, GPS tracking data showed
Gomez' truck did not move from 5882-5884 E. Tennessee Ave. between 4:03 a.m. and 7:23
a.m. [Exhibit 13-45 to 13-47; Martinez testimony 3/ 15/ 121. The Agency also presented a
"breadcrumb" map of the route actually driven by Gomez on October 26, derived from the
GPS tracking data on his truck. [Exhibit 7]. The map shows Gomez travelled to only two of
the assigned schools. The map is consistent with the data in Exhibits 8 and 13, where #8
indicates the tracking data up to the time of the accident and # 13 contains the same data

and, in addition, shows data from the time of Gomez' accident to when another driver
drove Gomez' truck back to the transfer station.
If. as alleged by Gomez, the GPS tracking data is inaccurate, it would be an
incredible coincidence that the data was incorrect only at times relevant to Gomez'
claims, while it was accurate, as acknowledged by Gomez. at other times, such as at
the beginning of his shift, end of his shift, and at least some points in between, for
example, the location and three-hour duration of his stay at the Agency's transfer
station. This violation, therefore, is proven by a preponderance of the evidence.
2. CSR 16-60 B. Carelessness In performance of duties and responslblllties.

While CSR 16-60 A. and CSR 16-60 B.• share similar elements of proof, they are
distinguished in that. under 16-60 B., it is the Appellant's acts (performance), rather than
omissions (neglect), which are reviewed. See In re Simpleman, CSA 31-06, 4-5 (10/20/06).
Thus. a violation under this rule occurs for performing poorly, rather than neglecting to
perform, an important duty.
One of the Agency's allegations under this rule was that Gomez was careless in his
plowing duties by allowing his plow to strike a parked vehicle, resulting in damage to the
vehicle and a house. Gomez denied the allegation, stating that while he accepted
responsibility for the accident, he did nothing wrong, and the accident was unavoidable.
However, Gomez' union representative, Ed Bagwell. acknowledged during Gomez' predisciplinary meeting. that the accident was avoidable.
The Agency also claimed Gomez violated this rule for foiling to plow his assigned route
on October 26, 2011. (Kazemian testimony 4/12/12]. Since the Agency claimed Gomez
failed to perform his duty to complete his route, rather than performing that duty poorly, this
claim is dismissed as inapplicable.
Finally, the Agency claimed Gomez was careless for failing to drive safely, resulting in
the car/house accident. [Kazemian testimony 4/12/12]. For the reasons which follow
below, under CSR 16-60 E., Gomez' explanation for the accident was not credible. Thus, in
the absence of a supervening factor, he was careless in allowing his plow to strike a parked
vehicle. the proximate cause of which was also damage to a home. His careless driving
was a violation of 16-60 B.
3. CSR 16-60 C. . ..destruction or neglect In the use of City property...

An employee acts with neglect in the use of City property if he misuses City equipment.
causing an accident or property damage. In re Lewis, CSA 37-11, 4 (9/22/11 ).
The Agency claimed a violation under this rule due to the damaged mounting plate
for the plow on the truck Gomez drove on October 26, 2011. The damage was discovered
five days after the accident; the truck hod been driven in the interim; and evidence was
vague as to whether the crock could have occurred before the accident. Where, as here,
the evidence fails to establish causation between destruction or neglect of City property
and an employee's actions or negligence, this violation is not proven by a preponderance
of the evidence.
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4. CSR 16-60 E. Any act of dishonesty. which may Include. but Is not limited to ...
Lying to superiors... with respect to official duties, Including work duffes.
disciplinary actions ...

This rule is violated where an employee makes any knowing misrepresentation
within the employment context. In re Mounjim, CSA 87-07, 6 (CSB 1/8/09).
The Agency claimed Gomez dishonestly reported his accident and dishonestly
reported that he completed his snow route on October 26, 2011. Since the parties'
allegations are irreconcilable, credibility is paramount. The following factors were
determinative with respect to the accident:
a. Even accepting Gomez' statement at hearing that, out of the corner of his eye, he
saw a child, or dog, entering the street, it is not credible that a reasonable reaction was to
swerve first in the direction of the child or dog as he first stated.
b. Gomez' account of the accident changed substantially within the first hour as he
recounted differing versions to the responding officer. to his supervisor, Cardenas, and in his
written report to the Agency.
c. It defies common sense, if the plow grazed a parked car with only ½ to 1 inch of its
plow blade. as Gomez alleged, that the car would launch over the adjoining curb, slide
across an entire lawn, and crash, with substantial force, into a house 50 feet away.
d. Gomez' explanation - that the car slid across the lawn because the lawn was as slick
as an ice skating rink and the Jetta slid like a hockey puck - does not comport with the
evidence. Only 2-3 inches of snow had accumulated, and the ground was still relatively
warm from the record-setting previous day when it was 80 degrees. [Martinez testimony;
Exhibit 14.1]. Also, Appellant's and Agency's witnesses agreed that a sand-laden snowplow can stop very quickly in such conditions. [Wilson cross-exam: Lupe Martinez testimony:
Kazemian testimony]. In explaining his hockey puck theory, Gomez stated there was no
curb next to the parked Jetta, but merely a -slope over which the Jetta slid. The
photographic evidence at Exhibit 4.1-19 belies this claim. The hockey puck explanation is,
therefore, even less plausible, as the puck-like Jetta would first have to jump a curb before
making a virtually frictionless glissando toward the house.
e. Gomez' account of the direction from which the child/dog came evolved. first from
the left, [Martinez testimony], then from the right, [Gomez testimony], which was a new
averment at hearing.
f. Martinez observed tire tracks in the snow on the lawn which were consistent with, and
led back to. the over-sized tire tread on Gomez' truck parked in the street, a strong
indicator that he plowed into the car, and continued pushing it across the lawn, before he
backed up to the position on the street where Cardenas and Martinez found the truck. This
explanation is supported by GPS tracking data, indicating Gomez' truck moved in the
opposite direction from his previous direction of travel at the approximate time of the
accident. [Compare Exhibit 8-1, third entry with second entry: Martinez testimony 3/15/12].
g. Gomez' alternative explanation for large tire marks in the snow-covered lawn - that
fire trucks dispatched to the scene left those tracks when they left the scene - is not

reasonable. It would require a belief that fire fighters. sent to the scene where a car
crashed into a house, would then add insult to injury by choosing to drive across the victims'
lawn.
h. Agency witness accounts of what Gomez reported to them were consistent with
each other and with the evidence.
I. Gomez alleged he never varied his account of the accident. He testified that he
never told the police officer who issued him a careless driving citation that he swerved to
avoid an oncoming car. Gomez added that he "was told" the police report was amended
after the fact. [Gomez cross-exam 4/12/12]. Gomez provided no reason the officer would
lie or why Denver Police would, inferably, falsify the accident report. Moreover, his narrative
to the police officer is consistent with his own written statement, made the same day, in
which he described swerving to avoid an oncoming vehicle. [Exhibit 4-7]. This important
detail metamorphosed into a person walking with a dog, or alone, in subsequent accounts.

In light of Gomez' four substantially differing accounts of his accident, his failure to
explain why others would misrepresent his contemporaneous account, and the patently
unbelievable physics of his account of the accident, the Agency proved Gomez was
dishonest in his account of his collision, in violation of CSR 16-60 E.(1) for falsifying an official
record of the occident, and under CSR 16-60 E.(3) for lying to superiors.3
The Agency also claimed Gomez dishonestly reported having completed his snow route
on October 26. 2011. The Agency based this allegation on Martinez' observation and its
GPS data. Gomez replied Martinez could have mode his observations before he (Gomez)
plowed those locations. He also claimed the Agency's GPS readings are unreliable.
As noted above, Martinez drove by three schools on Gomez' route between 6:00 and
6:30 a.m., and observed they were not plowed and not sanded as required. He
acknowledged Gomez may have plowed those locations afterward, because he did not
know when, during his shift, Gomez arrived at those specific locations. [Martinez testimony
3/15/12]. However, Kazemian reviewed the .data 4 regarding Gomez' route and call-in
information and confirmed Gomez called in that he completed those schools observed by
Martinez before Martinez drove by them. [Kazemian testimony 4/12/12]. This evidence,
alone, justifies the Agency's finding of dishonesty with respect to Gomez' claim that he
completed his route on October 26, 2011 .
The other basis for the Agency's claim under this rule was that GPS data belied Gomez'
claim of having completed his route. Gomez denied such dishonesty and alleged the
tracking data was faulty based on the following alleged inconsistencies.

3 As this conclusion indicates, on agency is not obligated to prove what actually occurred in order to prove on
employee's dishonesty. The agency need prove only that the employee's account is unlikely to be true by a
preponderance of the evidence.
4 Exhibit 5-2 explains the location of the route numbers. #52012 represents South High School. Gomez called in to
report he finished plowing there at 5:37 a.m. [Exhibit 6-7). However, when Martinez drove by between 6:00 and
6:30, he sow no evidence of plowing. Thus Gomez' additional claim, that new-fallen snow could hove covered his
work in the interim is highly unlikely since it was snowing only lightly. [Gomez testimony). In addition # #52013,
52014, and 52015 are Asbury, Cory, and Ellis schools, respectively. Gomez called in that he finished those routes at
5:37 and 5:44 a.m .• respectively. [Exhibit 6-7}. However, Exhibit 8- 15 shows his truck #74 did not move from 5884
Tennessee St. between 4:13:12 a .m. and 7:23:08 a.m. that day.
0

a. Comparing Agency Exhibits 8-15 and 13-45. the entry for the time of 7:23:08 in Exhibit
8-15 indicates a location of 5884 Tennessee. while the entry for the same time in Exhibit 13-45
shows no location. The Agency rebutted this assertion with information that the entries are
identical, but simply printed in different positions, i.e. the entry for 7:23:08 in Exhibit 8-15
corresponds with the third 7:23:08 entry in Exhibit 13-45.
b. In comparing the fourth and seventh entries from the bottom in Exhibit 8-15, Gomez'
truck could not have traveled from 5884 Tennessee to 7543 E. Jewell in 59 seconds,
therefore. the GPS device must be incorrect. The Agency replied, the "start" entry indicates
the time when the ignition was switched to the "on" position, and that when that occurs, it
takes up to several minutes for the GPS unit to find GPS satellites and update the current
location. The Agency's explanation logically rebuts this allegation that the GPS tracking
unit malfunctioned.
c. Gomez stated the distances measured by the Agency's GPS tracking system were
inaccurate. He told Kazemian he conducted his own test of the distances recorded by the
Agency by comparing those readings to those on his cell phone. and found discrepancies.
Although Gomez told Kazemian he would provide that data. he never did. Kazemian
testified he double-checked his interpretation of the GPS data and also sent the raw data
to the GPS system manufacturer who verified the readings as accurate. [Kazemian
testimony].
d. Exhibits 13-22 and 13-45 show two consecutive "start" entries without a "stop" in
between them. Kazemian failed to explain the discrepancy; however, Gomez did not show
how this discrepancy invalidated all of the remaining data in the GPS system for truck #74
on 10/26/ 11 . [Kazemian testimony 4/ 12/ 12).
e. Exhibit 13-55 shows truck #74 not moving, as evidenced by the total mileage
column, yet registering a location at two different addresses. The Agency feasibly
explained if the truck was parked between two addresses, when the GPS data renews, it
could bounce between two adjoining addresses, as indicated by 7519 and 7517 Jewell
Ave. in the "location" column.
f. Exhibit 13-51 indicates #7 4 was turned off at 1:37:38 a.m.• and did not restart until
3:32:11 a.m. Gomez testified he left the truck running for that period, because it was cold
outside and the truck must be running in order to have heat. [Gomez testimony 4/12/12).
Agency witnesses countered he could have gone inside the transfer station during that lull.
[Mortinez testimony; Cardenas testimony].

g . The remaining. unexplained inconsistencies in the Agency's GPS tracking data did
not rise to the level of undermining the validity of the entire tracking data. since much of
the critical data was independently verified by other means. For example, the tracking
data for the time and location of the accident. [Exhibit 8-1]. was verified by information in
the police report. [Exhibit 4-3, 4-4). Further. Gomez did not dispute the validity of the GPS
tracking data for much of October 26. 2011. For example, tracking data shows Gomez'
truck #74 travelling from 2000 W. 3rd Ave. shortly after midnight, to the Cherry Creek Transfer
Station, consistent with Gomez' testimony. [Compare Gomez testimony 4/12/ 12 and Exhibit
8-33 to 8-21 ]; also, the time and location of the accident in the GPS data are consistent with
Gomez' own testimony. [Compare Gomez testimony 4/ 12/ 12 and Exhibit 13-31).

·1

The Agency's tracking data proved Gomez did not complete his route on October 26,
2011. Gomez' claim, that the GPS data was faulty, was not proven by preponderant
evidence. This violation under CSR 16-60 E. is, therefore, proven by a preponderance of the
evidence.

5. CSR 16-60 J. Falllng to comply with the lawful orders of an authorized supervisor
or foiling to do assigned work which the employee Is capable of performing.

This rule is violated in two ways: ( 1J where a supervisor communicated a
reasonable order to a subordinate, and the subordinate violated the order, under
circumstances demonstrating willfulness, In re Sawyer and Sproul, CSA 33-08, 9
( 1/27/09); and (2} where an employee fails to perform assigned work, whether or not
under direct order. In re Abbey. CSA 99-09, 8 (8/9 /1 OJ.
The same evidence which proved Gomez' dishonesty with respect to completing his
plow-route assignment, above, also proves he failed to comply with his supervisor's orders
on October 26, 2011. For the same reasons, he failed to perform work of which he was
capable, in violation of CSR 16-60 J.
6. CSR 16-60 V. Falllng to use safety devices or failure to observe safety
regulations which ... results In damage or destruction of City property.
An employee violates this rule where the employee's omission results in damage or
destruction of City property. In re Simpleman, CSA 05-06, 6 (5/16/06).

This violation remains unproven for the same reasons as described above, under
CSR 16-60 C., destruction of City property.
V. DEGREE OF DISCIPLINE

The purpose of discipline is to correct inappropriate behavior if possible.
Appointing authorities are directed by CSR 16-20 to consider the severity of the
offense, an employee's past record, and the penalty most likely to achieve
compliance with the rules. CSR § 16-20.
A. Severity of Proven Violations.

The Agency proved both bases for its claims: that Gomez failed to plow his
assigned route; and that he falsified his account of his accident. The consequence of
Gomez' dishonesty is that his supervisors lost trust in him. [Martinez testimony 3/ 15/12:
Kazemian testimony 4/12/12]. Since equipment operators necessarily function with
minimal oversight, trust is critical. The Agency's legitimate loss of trust in Gomez
significantly diminished the belief that he could be trusted to fulfill the essential duties
of his position, including plowing high-priority school zones. Even if the Agency had
not proven Gomez' failure to plow his route, Gomez' false accounting of his accident,
alone, was sufficiently severe to merit termination, since the dishonesty extended to
the Agency's official investigation of the accident, at a substantial cost of Agency
resources. [See, e.g. Exhibit 4, investigation report] .

B. Past Record.

Gomez had one prior, minor disciplinary action unrelated to the present case.
The severity of the proven allegations, and Gomez' failure to acknowledge
wrongdoing, outweigh the mitigation of his past record.
C. Penalty Most Llkely to Achieve Compliance with the Rules.

The Appellant's failure to acknowledge any wrongdoing, including throughout
hearing, provided no basis upon which the Agency could reliably trust Gomez might
reform his misconduct. His continued failure to acknowledge wrongdoing suggests a
lesser penalty would not have corrected the inappropriate behavior.

VI.

ORDER

The Agency's termination of the Appellant's employment on December 28, 2011. is
AFFIRMED.
DONE May 14, 2012.
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Bruce A. Plotkin
Career Service Hearings Officer
NOTICE OF RIGHT TO FILE PETITION FOR REVIEW
You may petition the Career Service Board for review of this decision, in
accordance with the requirements of CSR§ 19-60 et seq., within fifteen
calendar days after the date of mailing of the Hearing Officer's decision, as
stated in the decision's certificate of delivery. The Career Service Rules are
available as a link at www.denvergov.org/csa.
All petitions for review must be filed with the:

Career Service Board
c/o CSA Personnel Director's Office
201 W. Colfax Avenue, Dept. 412, 4th Floor
Denver. CO 80202
FAX: 720-913-5720
EMAIL: Leon.Duran@denvergov.org
AND
Career Service Hearing Office
201 W. Coifax, 1st Floor
Denver, CO 80202
FAX: 720-913-5995
EMAIL: CSAHearings@denvergov.org.
AND
Opposing parties or their representatives, if any.

