CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO
Appeal No. 30-17A, 32-17A and 33-17A

DECISION AND ORDER

IN THE MATTER OF THE APPEAL OF:

ERIKA GAJARSZKl1 DAWN HAVENS and IWONA MEANEY, Petitioners-Appellants,

v.
DEPARTMENT OF SAFETY, DENVER SHERIFF DEPARTMENT, and the City and
County of Denver, a municipal corporation, Respondent-Agency.

Denver Deputy Sheriffs Erika Gajarszki and Dawn Havens were escorting a
prisoner in the Downtown Detention Center to see a nurse after the prisoner had begun
to hit her head against a wall and make suicidal statements. While waiting for the
elevator, the prisoner was cooperative. As the elevator arrived, Deputies Gajarszki and
Havens escorted the prisoner onto the elevator. Denver Deputy Sheriff lwona Meaney
was escorting a different prisoner onto the same elevator. Deputy Meaney had her
prisoner, who was being cooperative, face the side wall of the elevator.
Deputies Gajarszki and Havens, each holding one arm of their prisoner, escorted
her to the back of the elevator and had her face the back wall of the elevator. The
prisoner, however, was reluctant to face the back wall and turned towards Deputy
Gajarszki. Gajarszki and Havens told the prisoner to face the wall and pushed her arms
in an appropriate manner to accomplish that goal. The prisoner, at first, complied with
this request, but soon tum towards Deputy Havens, who, again, told her to face the wall.
The prisoner momentarily complied but then turned towards Deputy Havens who again
directed the prisoner to face the back wall of the elevator. The prisoner then turned her
head towards Deputy Havens and, in response, Deputies Gajarszki and Havens took
the prisoner's arms and turned her to completely face the back wall of the elevator.
The prisoner then barely started to tum her head towards Deputy Havens, and as
she did, Deputy Gajarszki grabbed the prisoner's hair at the back of her head, shook
her head, thrust her head towards the wall twice, and held the prisoner's head against
the wall (while still holding her hair) until the elevator arrived at their destination.1
Later that day, Deputy Gajarszki filed an Offense-In-Custody ("OIC") Report
concerning the elevator incident. In that report, she acknowledged grabbing the
1

The incident was captured on video.
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prisoner's hair and using her hair to hold her head against the elevator wall. Deputy
Havens also filed an OIC report that day. In her report, Deputy Havens failed to
mention that she had witnessed Deputy Gajarszki grab the prisoner's hair or shake her
head. Instead, Deputy Havens stated in her report simply they had asked the prisoner
to step to the back of the elevator and face the wall and that she was refusing and trying
to pull away, so they placed her against the wall. Deputy Meaney did not file a report
until three days later after having been directed to do so by a supervisor.
Eventually, the Sheriff Department and Department of Safety (Agency)
disciplined the three deputies. Deputy Gajarszki was issued a ten-day suspension for
her inappropriate use of force against the prisoner. Deputy Havens was issued a tenday suspension for making a report that was inaccurate or misleading (by failing to
mention Deputy Gajarszki's use of force against the prisoner). Deputy Meaney was
issued a two-day suspension for having failed to file a report of Deputy Gajarszki's use
of force as was required by Departmental regulations.
Deputies Gajarszki, Havens and Meaney (Appellants) all appealed their
discipline to a Hearing Officer. The appeals were consolidated. The Hearing Officer
ultimately determined that the Agency had proven their cases in each instance of
discipline and upheld the issuance of each suspension. Each Appellant has appealed
the Hearing Officers decision. We AFFIRM the Hearing Officer.
Appellants first claim that the Hearing Officer misinterpreted certain rules and
regulations.
Deputy Gaiarszki
Deputy Gajarszki claims the Hearing Officer misinterpreted the Agency's
disciplinary Matrix by not modifying the Agency's imposed discipline to one within the
Matrix's mitigated range. But Appellant recognizes, at page 6 of her brief, the Matrix
itself advises that, while certain factors might exist which could warrant the imposition of
a mitigated penalty, the Matrix does not require or mandate that said mitigated penalty
be imposed. A Hearing Officer will affirm the penalty imposed by the Agency where that
penalty is within the range of alternatives available to a reasonable and prudent
manager.
In this case, the Agency issued Appellant a ten-day suspension, which was a
Matrix-presumptive penalty. While this record may have been sufficient for the Agency,
or the Hearing Officer, to impose a mitigated penalty, the facts are not such that the
mitigating evidence in the record is so compelling and overwhelming as to make the
failure to impose a mitigated penalty an abuse of discretion on the part of either the
Agency or the Hearing Officer.
We believe the record demonstrates that Appellant engaged in serious acts of
misconduct involving the use of inappropriate force . The Hearing Officer did not
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misinterpret the Matrix, or any other regulation, law or authority in upholding the
Agency's imposed discipline. 2
Deputy Havens

Deputy Havens also claims that the Hearing Officer misinterpreted the Matrix in
failing to modify her penalty to one within the mitigated range. The thrust of Appellant's
argument seems to be, however, that since the Agency believed that aggravating
circumstances existed, and those aggravating circumstances were not proven by the
Agency at hearing, a mitigated penalty, therefore, needed to be imposed. We disagree
with this interpretation of the Matrix.
Where there are no aggravating factors proven, the Agency may not impose an
aggravated penalty, but is most assuredly free to impose a penalty in the presumptive
range, as was done here with Deputy Havens' discipline. As with Deputy Gajarszki,
there is nothing in this record which leads us to conclude that the failure to impose a
penalty in the Matrix-mitigated range by either the Agency or the Hearing Officer
amounted to an abuse of discretion. Further, we see no evidence that the Hearing
Officer misinterpreted the Matrix in upholding Deputy Havens' ten-day suspension.
Given that Deputy Havens wrote a report that plainly failed to describe the facts
or the serious nature of the incident involving Deputy Gajarszki and the prisoner, we
believe a ten-day suspension to be reasonable and supported by the Disciplinary Matrix
and the record before us.
Deputy Meaney

Appellant claims the Hearing Officer erred in upholding Appellant Meaney's twoday suspension because his analysis of her discipline was lacking. Appellant notes that
the Hearing Officer determined that Appellant was contrite, apologetic and accepted
responsibility for her actions. All this is true, but this did not obligate the Hearing Officer
to mitigate the Agency-imposed penalty.
Indeed, it appears to us from this record that the Agency had already taken into
account the contrition, acceptance of responsibility and good work record of Appellant
when it chose to impose a significantly lighter penalty on her than it did on the other
Appellants. Even if this is not the case and we are mistaken in this belief, there was
simply no misinterpretation of any rule or regulation on the part of the Hearing Officer in
upholding the Agency's imposed discipline.
As the Matrix itself notes, the presence of mitigating factors does not guarantee
or require that a mitigated penalty be imposed . We believe Appellant has not stated
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Appellant notes at page 6 of her brief that one purpose of the Matrix is to insure consistency in punishment. As
the Hearing Officer found at page 8 of his decision, the upholding of the ten-day suspension is consistent with this
goal. In the case of Romero v. Dept. of Safety, No. 28-lGA (6-5-17) the Board upheld the imposition of a ten-day
suspension of a Deputy that had pulled the hair of a mentally unstable inmate. That instance was arguably less
severe than the inappropriate force utilized by Appellant on her prisoner.
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sufficient grounds under our Rules for us to overturn the Hearing Officer's decision and
we see nothing that compels us to modify her discipline downward.
Appellants next claim that the Hearing Officer's decision sets bad policy
precedent.

Deputy Gajarszki
Appellant claims she was penalized for failing to make damaging admissions at
hearing. This is not the case. The Hearing Officer did not penalize the Appellant. The
Agency issued punishment and the Hearing Officer found that punishment to be
reasonable. Had the Hearing Officer increased the penalty imposed by the Agency, he
then would have punished the Appellant, but that did not occur.
Appellant claims the Hearing Officer held her lack of admission to misconduct
against her when he determined, based on Appellant's continued denial of wrongdoing,
that it was unknown whether she was capable of reform. First, we must note that the
Hearing Officer's statement was neutral and not punishing or negative against
Appellant. He did not rule, based on Appellant's denials of wrongdoing, that she was
incapable of reform; he simply stated that he could not make a determination as to her
ability to reform.
Appellant continues that it would be bad policy to hold against her the fact that
she refused to "fall on [her] sword in the absence of culpable conduct." The obvious
problem with this argument is that both the Agency, that is, the employer that is
entrusted with setting policy and standards, and the Hearing Officer, determined that
there was not an absence of "culpable conduct," but that there was a presence of
misconduct perpetrated by the Appellant.
Appellant was free, at all time. to contest and dispute the Agency's
determinations at hearing. She exercised this right and came out of the hearing in a
condition no worse than when she went into the hearing. She was not punished for
exercising her right to a hearing and participating in that Hearing.
Of course, she was also not rewarded for failing to recognize the fact that she
engaged in inappropriate behavior. Prior to hearing, Appellant was informed of what the
Agency believed she did wrong and why the Agency believed her actions amounted to
misconduct. The Agency was free to reward any employee for acknowledging the
situation and getting assurances that said misconduct would not recur; under those
circumstances, a lighter discipline might be appropriate, in light of the Agency's
confidence the misconduct would not recur.
This, though, was not the Appellant's response. Rather, she maintained she was
right and the Agency was wrong. To the extent the Agency's goal in imposing discipline
is to correct inappropriate behavior, an employee signaling to the employer that that she
sees no problems where the Agency sees misconduct alerts the Agency that more
severe discipline might be in order to make sure the message gets through to the
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employee, that message being that the conduct which we find objectionable but you
have no problem with will not be tolerated and needs to change.
Appellant's expectation that she is entitled to a mitigated penalty in light of her
failure or unwillingness to recognize the inappropriate nature of her misconduct is
unreasonable and not warranted under our Rules, Agency regulation, or common
sense. We see no improper precedent set by the Hearing Officer's failure to impose a
Matrix-mitigated penalty. 3
Deputy Havens
Deputy Havens claims the decision regarding her discipline sets bad policy
precedent because the Hearing Officer wanted to make an example out of her.4 We
see no evidence in this record supporting Appellant's claim.
We also do not discern the harmful policy precedent potentially set by the
Hearing Officer's decision. We see the decision doing nothing more than affirming the
fact there is no absolute entitlement to a Matrix -mitigated penalty, regardless of
whether a Deputy believes he or she is entitled to that mitigation, and regardless as to
whether there actually might be mitigating circumstances present.
The Hearing Officer's decision does nothing but reinforce the plain language of
the Matrix which advises that there is no entitlement to a mitigated penalty. The
Hearing Officer did not make an example out of Appellant Havens and his decision
regarding her discipline did not set inappropriate or unwise precedent.
Deputy Meaney
Deputy Meaney's argument does not imply or implicate any policy-affecting
precedential nature of the Hearing Officer's decision and, accordingly, we rejected it out
of hand for failing to state grounds for relief under our Rules. Regardless, we find no
merit in her argument which is based on the claim that she was treated just as harshly5
as Deputy Gajarszki and that this is not fair, since Deputy Gajarszki, at hearing,
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To bolster her argument that she was perfectly justified in maintaining a position that she had done nothing
wrong to the prisoner, Appellant argued that witnesses at the Hearing supported her by testifying that her pulling
of the prisoner's hair was an approved control technique. This argument, however, conveniently ignores the fact
that the Hearing Officer specifically rejected this testimony (Hearing Officer Decision, p. S). There is no credible
evidence in the record indicating that Appellant's use of hair pulling was an approved control technique under the
circumstances presented by this case.
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The precise nature of Appellant's argument is not clear from her brief. From what we can discern, Appellant
maintains that she is somehow entitled to a mitigated penalty and that the Hearing Officer made an example out
of her - by punishing her in the form of not assessing a Matrix-mitigated penalty - all because she expressed the
belief that reporting on a deputy's use of force was tantamount to throwing people under the bus. The Hearing
Officer quite properly noted the unacceptable tenor of this comment, but there is no evidence in the record that
he failed to assess a mitigated penalty because Deputy Havens held or expressed this incorrect and utterly
inappropriate view.
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at any time by either the Agency or the Hearing Officer.
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maintained she had done nothing wrong, while Deputy Meaney admitted wrongdoing,
accepted responsibility and appeared contrite.
It is true that neither Deputy Gajarszki or Deputy Meaney received mitigated
penalties from the Hearing Officer. It is equally true that Deputy Meaney was contrite
and accepted responsibility for wrongdoing in front of the Hearing Officer while deputy
Gajarszki did not. But we can hardly concur with the claim that Deputy Meany was
treated "just as harshly" as Deputy Gajarszki when Deputy Gajarszki was issued a tenday suspension and Deputy Meaney was issued a two-day suspension.
The record reflects the Agency weighed mitigating and aggravating factors in
determining Deputy Meaney's discipline and, while mitigating factors existed, they did
not weight sufficiently for the Agency to impose a Matrix-mitigated penalty. The Hearing
Officer's job is not to second-guess the Agency or outright substitute his judgment for
that of the Agency's, but rather to uphold discipline if it is within the range of alternatives
available to a reasonable and prudent manager.
The Hearing Officer determined that a two-day suspension fell within the
acceptable range of discipline and upheld the Agency's action. We see no bad policy
resulting from or being created by the Hearing Officer's decision.
Finally, each Appellant claims the Hearing Officer's decision is not supported by
sufficient evidence. We have reviewed both the Hearing Officer's decision and record in
great detail. We find each and every factual finding made by the Hearing Officer to be
supported by substantial evidence in the record. And to the extent that the Hearing
Officer drew inferences and conclusions from those facts, we find those inferences and
conclusions to be well reasoned, logical, and supported by the facts found in the record.
We also note that several of Appellants' claims of insufficiency of evidence are
based on testimony offered by witnesses which the Hearing Officer found to be not
credible or not persuasive. The fact that there existed conflicting evidence, some of
which the Hearing Officer chose to disregard in favor of other evidence which he found
to be credible and persuasive, does not amount to an insufficiency of evidence for the
findings that were made.
For all these reasons, the Hearing Officer's decision is AFFIRMED in its entirety
as to all three Appellants.
SO ORDERED by the Board on June 7, 2018, and documented this 18th day of
October 2018.
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Karen DuWaldt, Co-Chair
Board Members Concurring: Neil Peck

Tracy Winchester
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