
HEARING OFFICER, CAREER SERVICE BOARD 
CITY AND COUNTY OF DENVER, COLORADO 
Appeal No. 46-16 

DECISION AND ORDER 

MONWELL FULLER, Appellant, 

V. 

DEPARTMENT OF SAFETY, DENVER SHERIFF'S DEPARTMENT, 
and the City and County of Denver, a municipal corporation, Agency. 

The hearing in this appeal was held on Sept. 22, 2016 before Hearing Officer Valerie 
McNaughton. Appellant appeared and was represented by Reid Elkus, Esq. and Lucas 
Lorenz, Esq. of Elkus & Sisson, P.C. Assistant City Attorney John Sauer appeared for the 
Agency. Sgt. Hermon Peeper and Shannon Elwell testified for the Agency. Appellant 
testified on his own behalf, and presented the testimony of Dep. Sheldon Marr. 

I. PROCEDURAL HISTORY 

Appellant Monwell Fuller appeals his dismissal from the position of Deputy Sheriff for 
the Denver Sheriff's Department (Agency or Deportment). The parties stipulated to the 
admission of Exhs. 1 - IO and A - M. 

Appellant Monwell Fuller has been a Deputy Sheriff for the past 16 years, in which 
capacity he is responsible for the care and custody of inmates. On July 12, 2016, he was 
terminated based on the Agency's conclusion that he violated a number of departmental 
rules governing use of force against on inmate. [Exh. 2.] Appellant challenged the 
discipline by filing a timely appeal pursuant to CSR 19-10 a.1.a. 

II. FINDINGS OF FACT 

The event at issue occurred in the Downtown Detention Center housing unit 2-C on 
Jan. 18, 2016 in the space of a minute. Lunch for inmates in the top tier was just 
concluding, and the tier clerks1 were c leaning tables in the common area. An inmate 
referred to here as AB asked Appellant if he could use the phone, and Appellant told him 
no. Nonetheless, the inmate walked to the phone and started dialing. Appellant left his 
desk and instructed AB to get off the phone. AB protested. Appellant took the phone 
from him, hung it up, and ordered him back to his ceD. After a brief but heated exchange, 
AB walked around Appellant and headed toward the middle of the common area. 
Appellant followed him and pushed him in the back. AB was propelled forward two steps. 
He turned around angrily, took a step toward Appellant, and assumed an aggressive 

stance a few feet from Appellant, fists clenched but arms down. Appellant moved quickly 

1 Tier clerks are inmate workers who perform timited duties a s assigned by DSD staff. [DSD Van 
Cise Simonet Housing Post Order, § XXI. Inmate Workers.) 



toward AB, leaned forward, and punched AB in the face. AB fell sideways. Appellant 
wrapped his arm around AB's neck and wrestled him to the ground. AB resisted by going 
to his hands and knees. Appellant draped himself around AB's back and continued to 
struggle with AB, a process that took another half minute. During that time, Appellant 
managed to radio for assistance. AB was finally handcuffed and subdued after five other 
deputies answered the radio call. [Exh. 8.] 

As is the practice, Appellant and the responding deputies filed Offense in Custody 
(OIC) reports right after the incident. Appellant's report gives the following account of the 
incident: 

[AB] asked if he could make a quick call. I told him no. He then walked back over 
to the phones, picked one up and began to dial. I said to him "Get off the phone". 
I then approached [AB] and told him again to hang up the phone. He said, "you 
weren't cool with me, so why should I be cool with you." I told him "this has nothing 
to do with cool, it's the rules." I then took the phone from him and put it down. I 
told him to go lock down. He refused ... I was about to put my hand on his shoulder 
to move him along when he stated to me, "Don't put your fucking hands on me .... 
He then aggressively looked at me and said "Don't fucking touch me ... Fullerl" as 
he crossed in front of me. To create distance for my safety I placed my hand on his 
back and guided him away from me. He then turned and squared up on me with 
clenched fist and lunged at me. He then began to lunge at me again, when 
fearing the attack, I made a departmentally approved strike to his face. I then 
attempted to gain control of [AB] on the ground. 

[Exh. 4-2.] 

The inmate was thereafter taken to the medical unit for examination, and the 
nurse found no visible signs of injury. [Exh. K.] Based on the inmate's complaints, the 
matter was referred to the Denver District Attorney's Office for a decision on whether 
Appellant should be criminally prosecuted. Prosecution was declined. An Internal 
Affairs investigation was then begun, and Appellant was interviewed on March 22, 2016 
about the event. [Exh. 3.] 

In the middle of the Internal Affairs interview, Appellant was shown the video for 
the first time. Before he viewed the tape. Appellant stated, 

[AB] grabbed his stuff and he started going but he continued to, you know, say 
this ... he obviously said something that I felt the need to get him away from me. 
And that's when I got him away. You know, obviously you know, turned him 

around, you know, and he lunged at me with a clenched fist and, you know. so 
in defense of myself. you know. I backed up and he came again, and that's 
when we clashed, and I made contact with him and we -- we wrestled until I 
was able to get control. 

[Exh. 3-7 to 3-8.] 

The jail video was then played for Appellant. He was asked why he wanted to 
create distance from the inmate at 10:48:47 am, at a time when the inmate was 
walking away and Appellant had turned toward his desk. Appellant responded, "He's 
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been defiant to direct orders .... He could turn .... He could have got something to be 
assaultive. a tool. you know ... the truth is I had no idea what he would do." [Exh. 3-22. 
3-23.) When asked if he could see the inmate's second lunge in the video. Appellant 
stated, "[y]ou know, I can't define it. He took the clear step the first time. He mode 
that overt act towards me and he didn't back away. He wasn't- he wasn't trying to 
leave." [Exh. 3-27.) He feared an attack based on the first lunge. and struck AB in the 
jaw, using a force technique he learned at the Sheriff's Academy and various in-service 
training sessions thereafter. Appellant then took AB to the ground "because we had 
become ... a conflict, I mean. you know, he was resisting and violent." [Exh. 3-28, 3-29.) 
He stated that it did not seem safe to deviate from his OIC report, in which he saw a 
second lunge. but said it was accurate based on what he recalled at the time. [Exh. 3-
31.] 

On Jan. 26. 2016, AB declined to give a statement to IAB. [Exh. M-2.] On Feb. 11, 
2016, AB confirmed, "I'm absolutely sure I don't want to press charges against that 
deputy." [Exh. M-8.) On Feb. 12th, he told the investigator that he was undecided and 
wanted to consult with the family lawyer. [Exh. M-11.] On Feb. 15th. the investigator 
left a message for AB. [Exh. M-16.) 

The inmate finally gave a statement to IAB on Feb. 18, 2016. At the beginning of 
the February IAB interview with the inmate, AB said he did want to pursue a criminal 
charge against Appellant. [Exh. M-20.] "I was pretty much trying to be defiant" by 
saying "smart-ass shit [like] fuck you" after Appellant refused to let him use the phone. 
[Exh. M-32.) "Everybody cleared out once me and him started talking through .... I 
turned around to go to my cell or something. and he pushed me in the back." [Exh. M-
33.] In response, "I turned around and acted like I was going to hit him probably." 
Appellant then "punched me in the face." [Exh. M-34.) After a lengthy series of 
questions toward the end of the interview, AB stated, "[t]his is getting kind of redundant 
and retarded . ... It's probably all my fault. They probably weren't in the wrong. It's 
probably just me trippin' and being stupid." (Exh. M-39, M-40.] During an undated 
phone call. AB told the interviewer that he did not want to press charges. and the 
audio ended in mid-sentence. [Exh. M-43. -44.] As of the date of hearing. no criminal 
charges have been commenced based on this incident. 

The Agency initiated disciplinary proceedings based on allegations that 
Appellant had violated Career Service Rules (CSR) § 16-60 A and L. and departmental 
rule RR-300.19.1 (disobedience of rule) as it pertains to DO 5011 .1 M (use of force). and 
RR 300.22 (Inappropriate force). Conduct Review Administrator Shannon Elwell made 
the decision after reviewing the entire Internal Affairs file and relevant departmental 
policies. She found that the inmate was headed away from Appellant when the 
deputy gave him a prolonged push forward with a stiff arm. a technique not approved 
by the Agency. If Appellant hod wanted to ensure AB's compliance with his order to 
go to his cell. he could have used an approved technique. such as on arm or 
gooseneck hold. Elwell determined that it was not administered to create distance 
between himself and the inmate. Rather. she stated, distance would have been more 
effectively created by simply allowing the inmate to continue to walk away. Instead, in 
response to the unexpected push, AB predictably turned back to Appellant in anger 
with his fists clenched. Appellant then raised his own fists. closed the distance between 
the two of them, and struck AB in the face. Elwell found that the inmate posed a 
"minimal and diminishing threat" at the time Appellant chose to administer the hard 
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push to AB's bock. After turning around to confront Appellant but seeing him with fists 
at the ready, AB retreated. Appellant then stepped forward and punched AB in the 
jaw, knocking him sideways. Based on these findings, Elwell concluded that Appellant 
neglected his duty to ensure the safety of the inmate, and violated the Agency's use of 
force rules. 

Ms. Elwell then applied principles from both the Career Service Rules (CSR) and 
the DSD Discipline Handbook to determine the appropriate penalty. She found that 
Appellant instigated a physical confrontation with an inmate where no force was 
required because AB was complying with his order. In addition, the type of force used 
was not one taught or authorized by the Department. Based in part on these findings, 
Elwell concluded that Appellant's actions constituted willful and wanton disregard of 
the Agency's guiding principles. and therefore assigned the conduct to Category Fin 
the disciplinary matrix. [Exh. 7-92.] Violations of Conduct Category F carry a discipline 
level of 8, with a presumptive penalty of dismissal, and a mitigated penalty of a 90-day 
suspension. 

Elwell then analyzed whether Appellant could be rehabilitated, in consideration 
of the purpose of disciple to correct inappropriate behavior. CSR § 16-20. She reviewed 
his past disciplinary history, and noted that Appellant had been disciplined for a similar 
incident that occurred in 2013. In that case, Appellant was suspended for ten days for 
repeatedly bumping on inmate's shoulder against the wall during an escort, then 
grabbing the inmate's throat and pinning him to the wall after the inmate reacted with 
angry gestures. In re Fuller, CSB 39-l 4A (8/7 / 15). Elwell was the decision-maker in that 
discipline also, and identified a continued pattern: Using an unauthorized force 
technique where none was required for the purpose of goading or punishing an 
inmate. After noting that here too Appellant refused to recognize that his actions were 
improper, Elwell concluded that Appellant was unwilling to follow the Agency's use of 
force rules, a serious matter in a department charged with the safety and security of 
prisoners. The prior suspension for similar conduct led Elwell to conclude that mitigation 
was not warranted. The presumptive penalty of dismissal was therefore imposed. 

Ill. ANALYSIS 

The Agency bears the burden to establish the asserted violations of the Career 
Service Rules by a preponderance of the evidence, and to show that dismissal was 
within the range of discipline that can be imposed under the circumstances. 
Department of Institutions v. Kinchen. 886 P.2d 700 (Colo. 1994). 

A. VIOLATION OF DISCIPLINARY RULES 

1. Violation of Departmental Rules under CSR § 16-60 L.2 

Appellant is charged with violating two rules related to the use of force in the 
performance of his duties, and another rule prohibiting violation of any departmental rule. 

' CSR Rule 16 was amended on Feb. 12. 2016. Since the events upon which the discipline was based 
occurred on Jan. 18, 2016, the former version of Rule 16 is applicable in this appeal. Am. Comp. Ins. Co. v. 
McBride. 107 P.3d 973,977 (Colo.App.2004.) 
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The first permits use of force "if it is reasonable and appropriate in relation to the threat 
faced to accomplish a lawful [detention related] function." Departmental Order (D.O.) 
SO 11.1 M. That rule specifically prohibits the use of physical force as punishment. "Officers 
should rely on departmentally approved use of force techniques that are taught in 
training." [Exh. 2-2.) The second rule is more general, and prohibits "inappropriate force" 
in dealing with a prisoner, in pertinent part. RR-300.22. The third rule bans a violation of 
departmental rules. directives, or instructions, among other authorities, and is the vehicle 
by which the Departmental Order was sustained. RR-300.19 .1 . 

The Agency determined that Appellant violated these rules by pushing AB from the 
back as the inmate was walking away, then striking him in the face and taking him down 
by the neck. It was found that none of the aforementioned use of force techniques were 
departmentally approved. and each of them supported a violation of its use of force 
policy. [Elwell. 9:58 am; see also Exh. 2-10.) 

Appellant testified that he put his hands on the prisoner's back "to create space 
between me and the inmate". He argued that his actions were proper because the 
inmate continued to be defiant. and hod just attempted to brush up against him in a 
manner he considered threatening. [Appellant, 2:26 pm.) He pointed out that the 
inmate's most direct route to his cell would have been to the right of the table. not 
towards Appellant and around the table's left side. Instead of a second lunge in his eartier 
version of events. Appellant testified that AB "stepped bock and stopped. By then we're 
already involved. I thought he was stabilizing to reottock." [Appellant. 2:13 pm.] 
Appellant justified his face strike and neck tokedown by AB's aggressive stance ofter the 
push. a move that in Appellant's mind made his further actions inevitable. "Once he 
mode the aggressive move, it all come to fruition." 

The jail video shows that Appellant and AB exchanged words for several seconds at 
the phone. From 10:48:43 to 10:48:46. AB walked between Appellant and the table. By 
itself. AB's choice to go left instead of right did not demonstrate an intention to crowd 
Appellant, given the layout of the furniture in the dayroom. There is no sign that AB got 
any closer to Appellant than required by the narrow distance between him and the metal 
stool beside the table. In fact. still photos of that time from the video reveal that Appellant 
leaned into AB. talking angrily to him as he passed by. [Exh. 4. 10:48:45.] One second 
later. as AB was walking away. Appellant pushed AB two steps forward. Appellant was 
turned to the left at the time of the shove. The sideways push and his body position show 
no sign that Appellant was anticipating an attack from the inmate. Moreover. AB hod his 
back to Appellant, and was striding quickly away from him, in contrast with Appellant's 
claims in his IA interview that the inmate was shuffling. [Exh. 6-7.) 

Appellant himself anticipated that his push would escalate their encounter from 
angry words to a physical confrontation. "He obviously said something that I felt the need 
to get him away from me. And that's when I got him away. You know. obviously you 
know, turned him around, you know, and he lunged at me with a clenched fist." (Exh. 
3-7.] At the very time Appellant thought AB was "stabilizing to reattack". AB was 
standing still with arms down, and Appellant was positioning himself to administer a 
strike to AB's face. (Exh. 4, 10:48:50.] Appellant acknowledged that "shoving someone 
from behind can provoke a fight". [Appellant. 2:19 pm.] 
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Appellant claimed that the entire incident was AB's fault based on his earlier 
defiance. He added that, as the only deputy on duty in the pod, safety required that 
the inmates respect his authority. However, Appellant confirmed that all inmates but 
the tier clerks were in lockdown. {Appellant, 1 :49 pm.] The clerks are seen retreating to 
the far wall as the confrontation escalated. (Exh. 8, 10:48:56.) 

Contrary to Appellant's claim that the shove was done preemptively to protect 
himself. the evidence is clear that AB had his back to him and was walking away. 
Appellant followed him, then gave him a powerful push with his right arm while heading 
back to his desk. It had the anticipated consequences: the inmate turned around and 
assumed an angry stance. Appellant immediately closed the gap between them, 
punched AB, and pulled him to the ground with his right arm locked around AB's neck. 
The Civilian Review Administrator found that Appellant's actions after the inmate was 
taken to the floor by his neck did not violate the above rules. and therefore are not at issue 
in this appeal. [Elwell, 10:00 am.] 

In sum, Appellant could not reasonably have believed he was in imminent danger 
of an attack by AB or other inmates just before he pushed AB. See C.R.S. 18-1-704( 1). ln 
addition, the push, strike and neck lock were not "reasonable and appropriate" to 
accomplish a legitimate detention function based on the threat faced. D.O. 5011.1 M. AB 
was complying with Appellant's order to "go lock down" by heading away from Appellant 
and toward his cell, albeit somewhat indirectly and with resentment. Elwell testified that 
while disobedience con pose a security risk. in this case that hod not occurred. The jail 
video demonstrates that AB's defiance and Appellant's growing anger led only to 
physical withdrawal by the tier clerks. not to a threat of interference or revolt. 

Appellant's expert witness, Deputy Sheldon Morr, testified that he questioned the 
necessity for the initial push ("it looks aggressive") but stated that if Appellant was in fear 
and was trying to create distance between them. it could be an attempt to guide AB to 
ensure compliance. (Marr, 1 : 10 pm.] Marr stated that strikes can be used depending on 
the circumstances. but that tokedowns by the neck are not taught at the Academy or 
other training. He observed that the maneuver used by Appellant "looks more like a 
wrestling tokedown." [Marr. 1 :38 pm.] Here, Appellant did not act out of self-defense or 
reasonable fear of an imminent assault, but instead pushed, struck and brought down AB 
by the neck in an effort to punish him for displaying defiance. 

In consideration of all the credible and objective evidence, I find that Appellant 
violated RR-300.19 .1, which prohibits disobedience to departmental orders and other rules, 
as it pertains to D.O. 5011.1 M (use of force) and RR-300.22 (inappropriate force) 

2. Neglect of duty, CSR § 16-60 A. 

Neglect requires proof of a complete failure to perform a known duty, rather 
than an inadequate or delayed performance of that duty. In re Gutierrez. CSB 65-11. 
nl (4/4/13). The Agency argued at hearing that Appellant neglected his duty to keep 
AB safe by inflicting inappropriate force on the inmate. It is undisputed that Appellant 
hod a duty to provide care and custody to the inmate. The evidence showed that 
Appellant shoved AB in the back without a legitimate reason, leading to a series of 
foreseeable events and ending in a long physical struggle and the involvement of 
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many assisting officers. That unnecessary use of force violated Appellant's duty to 
provide for the safety and security of inmates, and therefore constituted a neglect of 
that duty. 

B. APPROPRIATENESS OF PENALTY IMPOSED 

After finding a violation of the use of force policy and RR-300.19 .1, the Agency 
used the discipline matrix to assign a conduct category. A violation of that rule may be 
assigned to categories D, E or F, depending on the nature of the violation. Ms. Elwell 
determined that Appellant's use of force was a willful and wanton disregard of the 
Department's guiding principles, and therefore should be classified as a Category F 
offense. The presumptive level of discipline for a Category F (level 8) offense is dismissal, 
with a mitigated penalty of a 90-day suspension. 

The Civilian Review Administrator used both the Career Service Rules and the 
departmental discipline handbook in determining the appropriate penalty. She 
considered several factors in classifying his actions as a willful disregard of guiding 
principles. Elwell found that no force at all was needed to obtain compliance, and that 
the push, strike and neck takedown were techniques not authorized by the 
Department. She also found that the force was fueled by a desire to punish the inmate 
rather than a legitimate detention related purpose. Appellant's inappropriate push 
foreseeably escalated the confrontation to a strike, neck hold and a full-blown prisoner 
take-down, developments Elwell called a "self-created situation." [Exh. 2-1 0.] The 
chain of events as shown in the video do indeed support the conclusion that this was a 
willful and wanton disregard of the clear departmental principles of respect, judgment, 
accountability and professionalism. [Exh. 7-50.] 

Ms. Elwell then considered whether the presumptive penalty of dismissal could 
be mitigated to a 90-day suspension. As noted above, Appellant's 2013 suspension was 
highly similar: Appellant physically incited a different prisoner to an angry reaction, 
then put his hands to the inmate's throat. In both instances, Appellant justified his 
conduct by explanations that ignored the facts seen on the video screen and the 
Agency's use of force standards. After noting that in this incident too Appellant refused 
to recognize that his actions were improper, Elwell concluded that he was unwilling to 
follow the Agency's use of force rules, a serious matter in a department charged with 
the safety and security of prisoners. Elwell concluded that Appellant was a significant 
risk to the departmental mission to safeguard the prisoners in its custody, and a violation 
of its guiding principles which could lead to civil liability in future cases. She also 
factored in Appellant's employment history, but determined that good performance 
reviews were insufficient mitigation to outweigh the observed pattern of serious 
misconduct at odds with the core mission and principles of the Agency. [Exh. L.] Elwell 
considered but rejected as inapplicable the other mitigating factors noted in Section 
19 of the Discipline Handbook. [Exh. 7-28.) 

Ms. Elwell then considered the penalty factors under the Career Service Rules to 
determine the ultimate discipline. As noted above, she deemed the matter to be a 
serious transgression. Elwell found that Appellant hod been given the opportunity to 
correct his conduct after the 2013 incident, and that he had not taken advantage of 
that chance. She decided that Appellant either could not or would not conform his 
conduct to core Agency standards, as shown by his disregard of the use of force rules. 
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The penalty of dismissal was therefore imposed based on her conclusion that no less 
severe level of punishment would correct his behavior. 

In examining the evidence on both sides of the penalty issue, I too conclude that 
the misconduct lies at the heart of the proper administration of the Agency's detention 
function. Judgment and respect include impulse control in dealing with inmates, and 
professionalism assumes that deputies will be guided by their training and instruction. 
Appellant failed to conform his conduct to use of force Agency standards, despite 
having been suspended for an almost identical incident less than two years before this 
one occurred. The preponderance of the evidence demonstrates that the penalty of 
dismissal was within the well-exercised discretion granted to the Agency under the 
Career Service Rules, and conformed with the principles set forth in the Discipline 
Handbook. 

IV. ORDER 

Based on the foregoing findings of fact and conclusions of law. the Agency 
decision imposed on July 12. 2016 is affirmed. 

Dated this 11 th day of October. 2016. 

Valerie McNaughton 
Career Service Hearing Officer 

NOTICE OF RIGHT TO FILE PETITION FOR REVIEW 

You may petition the Career Service Board for review of this decision, in 
accordance with the requirements of CSR§ 19-60 et seq., within fifteen calendar 
days after the date of mailing of the Hearing Officer's decision. as stated in the 
decision's certificate of delivery. See Career Service Rules at 
www.denvergov.org/csa. All petitions for review must be flied with the: 

Career Service Board 
c/o OHR Executive Director's Office 
201 W. Colfax Avenue, Dept. 412, 4th Floor 
Denver. CO 80202 
FAX: 720-913-5720 
EMAIL: CareerServiceBoardAppeals@denverqov.org 

Career Service Hearing Office 
201 W. Colfax, Dept. 412, 1st Floor 
Denver, CO 80202 
FAX: 720-913-5995 
EMAIL: CSAHearinqs@denvergov.org. 

AND opposing parties or their representatives, If any. 

a 


