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ORDER
THIS MATIER is before the Court on Appellant Frank Espinoza's ("Appellant") Complaint
for Judicial Review under C.R.C.P. 106(a)(4), filed on April 5, 2017. The matter was reassigned to
the Honorable Darryl F. Shockley, on January 7, 2019. The Court, having reviewed the Complaint,
the parties' briefs, the certified record, and all pertinent pleadings and authority, and being otherwise
fully advised in the premises, finds and orders as follows:

FACTUAL BACKGROUND
Appellant is an employee of the City and County of Denver, Denver's Sheriff Department
("DSD"). Appellant, as a city employee, is governed by the Career Service Authority and Career
Services Rules. Denver City Charter § 9.1.1 (classifying Denver Sheriff's Department as part of
Career Services personnel). Appellee Career Service Board ("Board") is a quasi-judicial body
created by the Denver City Charter, D.R.M.C. § 18-2, and has final decision-making authority
involving city employment matters. The Board has the power and responsibility to review and

decide disciplinary appeals, including the underlying appeal herein where Appellant sought review
of the Career Service Hearing Officer's Decision to uphold the Department of Safety's disciplinary
actions against Appellant.
The following facts are recited verbatim from the Board's April 5, 2017, Decision and
Order:
Appellant had been assigned as a Release Officer for nine years prior to this incident, first
at the County Jail and for two years at the Downtown Detention Center (DOC). While
serving as a Release Officer at the DDC on Sept. 29, 2014, he authorized the release of an
ineligible inmate. Appellant challenged the resulting seven-day suspension as too severe
under the Agency's Discipline Handbook.

After reviewing the entire file and presiding over the pre-disciplinary meeting in this matter,
Civilian Review Administrator Shannon Elwell determined that Appellant had been careless
in the petformance of his duties and had violated departmental rule RR-400.4.4 prohibiting
the erroneous release ofa prisoner. Based on Appellant's recent commission of the same type
of misconduct in 2013 1 and other aggravating factors, she imposed a seven-day suspension.
Appellant challenges that penalty as too severe given all of the circumstances.

R. 598, 601-2. The Board addressed the Hearing Officer's findings, concluding that the Hearing
Officer did not err and that the record supported the Agency's action. On that basis, the Board
affirmed the Agency's disciplinary action.
On April 5, 2017, Appellant filed the present Complaint for Judicial Review, challenging the
Board's decision to uphold the Department of Safety's decision to suspend Appellant. Appellant
and Appellees have fully briefed the issues and the matter is ripe for review.

STANDARD OF REVIEW

In a C.R.C.P. 106(a)(4) action, the court's review is limited to determining whether a

1 Appellant

had released another inmate by mistake on Dec. 9, 2013. [Exh. 25)

2

governmental agency exercising its quasi-judicial function has exceeded its jurisdiction or abused
its discretion. See City of Commerce City v. Enclave West, Inc., 185 P.3d 174, 178 (Colo. 2008).
The reviewing court must determine whether there is sufficient evidentiary support for the
agency's decision. Id. If there are insufficient findings of fact or conclusions of law for a proper
review, the trial court may remand the matter. C.R.C.P. 106(a)(4)(1X). The reviewing court may
defer to the agency's construction of a code, ordinance, statutory provision, or matters within the
agency's expertise. Enclave West, 185 P.3d at 178; see also Khelik v. City and County of Denver,
411 P.3d 1020, 1023 (Colo. 2016).
As pertinent here, "[i]n the law enforcement context, 'police department regulations are
entitled to considerable deference because of the State's substantial interest in creating and
maintaining an efficient police organization."' Khelik, 411 P.3d at l 023 (quoting Puzick v. City of
Colorado Springs, 680 P.2d 1283, 1286 (Colo. App. 1983)). However, a reviewing court is not
bound by the agency's interpretation, because applicable law is reviewed de nova. Enclave West,
185 P.3d at 178 (stating applicable law is reviewed de nova); see also Khelik, 411 P.3d at 1023
(stating deference is given unless interpretation is inconsistent with legislative intent). A reviewing
court may reverse an agency decision only when there is no competent evidence to support the
order or when the agency has exceeded its jurisdiction. Enclave West, 185 P.3d at 178 (citing Ross

v. Fire & Police Pension Ass 'n, 713 P.2d 1304, 1308-09 (Colo. 1986)).
An agency abuses its discretion ifits decision is not reasonably supported by any competent
evidence in the record, or if the agency has misconstrued or misapplied applicable law. Freedom
Colorado Info., Inc., v. El Paso Cty. Sheriff's Dep 't, 196 P.3d 892, 899- 900 (Colo. 2008). An
agency's decision is not arbitrary or an abuse of discretion when the reasonableness of the agency's
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action is open to a difference of opinion. Khelik v. City and County ofDenver, 411 P.3d I 020, I 023
(Colo. App. 2016).
ANALYSIS

Appellant makes four arguments in support of his contention that the Board abused its
discretion by arbitrarily affirming the Hearing Officer's finding of fact and conclusions oflaw: (I)
the Board's decision to uphold the assignment of a Conduct C Category was arbitrary, contrary to
legal standards and unsupported by evidence; (2) the Board's decision to uphold the Hearing
Officer's determination of an aggravated penalty was clearly erroneous; (3) the Board's decision
to affirm the Hearing Officer's aggravation of discipline on account of statements made at a predisciplinary hearing was clearly erroneous; and (4) the Board abused its discretion in failing to
mitigate the discipline in light of the unreasonable delay in administering discipline.

I.

THE BOARD'S DID NOT ABUSE ITS DISCRETION BY UPHOLDING
THE ASSIGNMENT OF CATEGORY C.

Turning first to Appellant's argument that the Board abused its discretion by upholding the
assignment of Category C. The applicable rule states,

13.1.3 Category C
Conduct that has pronounced negative impact on the operations or professional image of
the Department; or on relationships with other deputy sheriffs, employees, agencies or the
public.
R. 158,997, 1038. In support of its holding, the Board reviewed all the factors that the Hearing

Officer and Civilian Review Administrator ("CRA") considered in determining that Appellant's
actions constitute a Category C violation. Specifically, the Board stated, "Elwell [CRA] found the
conduct met the criteria for Category C based on her determination that it violated the basic mission
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of the Agency to keep prisoners incarcerated, resulting in an inmate charged with domestic
violence to be at large for five hours." R. 604. "She [CRAJ concluded the facts demonstrated a
pronounced negative impact on Agency operations and professional image. Id.
The Court finds that the Board's decision to uphold the CRA's Category C was not an
abuse of discretion, because it is reasonably supported by evidence. This Court agrees with the
Board that the CRA properly considered and weighed the factors set forth in Discipline Handbook
for determining the Conduct Category.
II.

THE BOARD PROPERLY AFFIRMED THE HEARING OFFICER'S
FINDINGS REGARDED THE PENALTY DETERMINATION.

Next, Appellant argues that the Board abused its discretion in affirming the Hearing
Officer's decision to uphold the CRA 's imposition of a seven (7) day suspension. Appellant relies
on the fact that he was not disciplined for the first erroneous release until August 19, 2015, which
was after he had already erroneously released a second inmate on September 29, 2014. Appellant
focuses on only one of the many factors that the CRA and Board considered before imposing an
aggravating penalty.
The Board and the CRA found ample evidence to support the imposition of a seven (7) day
suspension. Including the simplicity of the mistake, the fact that Appellant failed to take full
responsibility, the impact of the erroneous release on the Department and the risk of harm to the
public. R. 602-4. There is competent evidence in the record that reasonably supports the Board
decision to uphold the CRA's imposition of a seven (7) day suspension. Thus, the Board did not
abuse its discretion.
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Ill.

THE BOARD DID NOT ERR IN CONSIDERING STATEMENTS MADE BY
THE APPELLANT.

The Appellant's third argument is that the CRA should not be able to use Appellant's own
statements from the pre-disciplinary hearing as a factor in considering the degree of discipline. At
his pre-disciplinary hearing, "Appellant admitted that he 'played a part' in the erroneous release,
but also blamed the court system, two other employees, lack of adequate staffing, long hours and
various procedural issues. Elwell [CRA] found this response demonstrated a continued failure to
understand the requirement of his position, especially in light of his very recent commission of the
same act of carelessness in late 2013." R. 599-600. The Appellant provides no basis for this
argument nor cites any authority in support of this argument. The Court is not convinced that the
CRA cannot use Appellant's own statements in considering his discipline.

IV.

THE BOARD DID NOT ABUSE ITS DISCRETION IN REFUSING TO
MITIGATE THE PENALTY FOR THE DELAYED DECISION.

Lastly, the Appellant argues that the Board erred in refusing to mitigate the discipline in
light of the delayed decision. Again, in making a decision the CRA and the Board considered
many aggravating factors and many mitigating factors. After reviewing these factors, the CRA
and the Board found that an aggravated penalty was appropriate. In addition, the CRA found no
evidence that Appellant was prejudiced by the delay and found the suspension appropriate under
the totality of the evidence. R. 1039. Also, the Board affirmed that ruling finding the delay to be
an inappropriate ground for mitigation given the totality of the circumstances surrounding the
misconduct. R. 1089-90. Again, the Court finds that the Board did not abuse its discretion. The
Board's decision is not arbitrary, there is competent evidence in the record in support of the
decision.
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CONCLUSION
WHEREFORE, as set forth above, the Career Service Board's Decision and Order is
hereby affirmed.
SO ORDERED.
Dated this 20th day of February, 2019.

BY THE COURT:

DARRYLF.SHOCKLEY
Denver District Court Judge
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