HEARING OFFICER, CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO
Appea l No. 10-13

DECISION AFFIRMING DISMISSAL

IN THE MATTER OF THE APPEAL OF:
DAVID CASIAS, Appellant

vs.
DEPARTMENT OF PUBLIC WORKS, STREET MAINTENANCE DIVISION,
and the City and County of Denver. a municipal corporation, Agency.

1. lNTRODUCTION
The Appellant, David Casias, appeals his dismissal from employment with the
Department of Public Works. Street Maintenance Division, (Agency), on April 8, 2013, for
alleged violations of specified Career Service Rules and Agency regulations. A hearing
concerning this appeal was conducted by Bruce A. Plotkin, Hearing Officer, on August 28,
2013. The Agency was represented by Assistant City Attorney John-Paul Sauer and
Assistant Director/ACA Karla Pierce. Ms. Cheryl Hutchison, AFSCME Council 76,
represented Appellant as a non-attorney representative. Agency exhibits 1-12 and 1423 were admitted into evidence as were Appellants exhibits C, D, and G-0. These
witnesses testified for the Agency: the Appellant; Ellen Rainey: Megan Bisek; Brandon
Metz: Jason Cassel; Frank Carreira: and Kelly Duffy. Appellant testified on his own
behalf during the Agency's case-in-chief, but presented no other witness.
11. ISSUES

The following issues were presented for appeal:
A. whether the Appellant violated any of the following Career Service Rules: I 6-60 A., B.,
G. t, J., M., 0., or Y: and

B. if the Appellant violated any of the aforementioned Career Service Rules. whether the
Agency's decision to dismiss him from employment conformed to the purposes of
discipline under CSR 16-10.
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111. FINDINGS

Before hearing. the parties stipulated to those facts which are attached as
Addendum A. and are incorporated into these findings: 1 In addition to those facts
stipulated by the parties, I find the following has been established.
Casias worked for the Agency for 17 years, most recently as an Equipment
Operator Specialist since 2004. His duties included driving a 50,000 pound snow plow on
the night crew. As a heavy equipment-licensed operator. Casias was subject to
federal Department of Transportation IDOT) regulations w hich included random alcohol
testing. Under DOT regulations. a driver is under the influence of alcohol when his blood
alcohol level reaches 0.04 percent.
On March 8, 2013. weather forecasts predicted heavy snows in Denver to begin
around midnight. Casias had already completed his normal shift that day. from 6:00
a.m. to 3:00 p.m. Sometime ofter 3:00 p .m .. supervisors called Appellant and other
members of the snow removal crew to report for duty at midnight for likely snow
removal operations. Sometime after that call. but before he left home, Casias began
drinking an unknown quantity of alcohol over several hours. [Casias testimony] . He
drove to work at about 11 :30 p .m., and arrived at midnight.
Casias approached another employee he d id not know. or knew vaguely. Casias
became instantly confrontational with the co-worker without provocation. Casias
castigated the co-worker for sitting in a camp chair. flipped him off, and followed him
outside when the co-worker tried to distance himself. While the co-worker was talking
on his cell phone with a family member. Casias interrupted the call to accuse the coworker of calling a supervisor to report their encounter.
After the co-worker reported his interaction with Casias. [Exhibit 1O], supervisor
frank Carreira and another supervisor sought Casias. They observed Casias had
bloodshot eyes. slurred speech. smelled strongly of alcohol. and seemed confused.
(Carreira testimony; Exhibit 3; Exhibit 8; Exhibit 9] . They asked Casias if he had anything
to drink, and Casias replied he had a few beers. [Casias testimony; Exhibit 12-1 ]. The
supervisors took Casias to Denver Health for Reasonable Suspicion Testing pursuant to
Executive Order IEO) 94. A first test was administered but aborted when the monitor
went blank as the technician turned it to show Casias the readout. Two subsequent
tests returned alcohol levels of .130 at 2:30 a.m., and .118 at 3:01 a.m., which was two
and one half and three hours after Casias arrived at work.
After the tests, the supervisors told Casias he was being placed on investigatory
leave, that he must leave his car behind, and that they would drive him home. Casias
was uncooperative with his supervisors and tried to leave. He criticized Correira for not
helping him, stating "you are my fucking supervisor." Casias also told Carreira within
earshot of the other supervisor that he refused to take orders from the other supervisor.
He told Carreira "that fat fuck is not my boss." The other supervisor is a large man.
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Omitted from the list of stipulations provided by the parties are those matters which were described as "not
stipulated."
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The Agency convened a pre-disciplinary meeting on March 26. 2013. Casias
attended with his representative. Casias confirmed he had "a few beers" and
confirmed his pejorative statements to Carreira. above. He also presented a written
statement, followed by a similar, second written statement on March 20. The Agency
hand-delivered a notice to Casias on April 8. 2013. dismissing him from employment·.
This appeal followed timely.
IV. ANALYSIS

The Agency alleged Casias' conduct. violated the following Career Service Rules.
A. 16-60 A., Neglect of duty

Kelly Duffy. the decision maker in this case. testified Casias violated this rule
because he was notified to report for snow duty. [Duffy testimony]. Duffy perhaps
intended that Casias' drinking violated on implied order to report unimpaired and
ready to work. The Agency must prove it communicated an order to an employee
who utterly failed to perform it. In re Gutierrez. CSB 65-1 lA.. 2 (4/4/13)].
Intentionally impairing oneself before reporting for duty violates o host of specific
rules. but not this rule. To permit otherwise would impermissibly expand the scope of the
rule and would enable on agency to add neglect of duty to almost every other
disciplinary rule. For example. the Agency could allege Casias violated his duty not to
drink and drive; not to be careless not to threaten co-workers; and to maintain
satisfactory relations with them. Since no other evidence linked Casias' conduct to an
utter failure to perform a communicated duty. the Agency failed to establish a violation
under this rule.
16-60 B. Carejessness in performance of duties and responslbilitles.

A violation of this rule requires an agency to establish that an employee
performed a known duty poorly. as opposed to not at all under CSR 16-60 A. Duffy
stated the reason she found Casias violated this rule was the same reason she found he
neglected his duty under CSR 16-60 A. She specified he admitted drinking and testing
positive for alcohol. so that "it's careless to come in and be in a position where you' re
potentially a threat to yourself. your co-workers and anybody that' s travelling on the
streets." As indicated above. bad conduct alone does not automatically justify a
violation. The facts must c orrelate to the elements of the violation. Casias ' intentional
impairment endangered himself and others but it is not e vident what work duty he thus
performed poorly. He did not drive during his shift and did not seem to have any
obligation other than to wait for further direction. The Agency failed to establish this
violation.
16-60 G.1. Being under the Influence, sublect to the effects of, or impaired by
alcohol... while on duty: while performing City business: while In a C)ty facility: or while
operating a City vehicle or other equipment.

While Casias admitted to drinking alcohol, feeling its effects. then driving to work. it
appears he challenged this violation based on the subsequent reasonable suspicion
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testing under E.O. 94. A violation of this rule does not require a blood or breath test, but
circumstantial evidence alone makes it more difficult to prove a violation.
The Agency's principal evidence was the result of Casias' reasonable suspicion
testing in the early hours of March 9, 2013. Three alcohol breath tests were
administered, but the first was cancelled for its failure to comply with testing
requirements. A sample was obtained and tested, but when the technician turned the
computer screen toward Casias to show him the result, the screen went blank,
cancelling the test. Two subsequent timely tests administered pursuant to DOT testing
regulations ot 2:31 a.m. and 3:0 I a.m.2 returned results of 0.138 and 0.110. [Exhibit 4].
The first result was more than three times the DOT legal limit of 0.04 to which Casias is
subject, and the second test, 30 minutes later, was well over twice the DUI limit. Casias
questioned two aspects of the testing: the technician's failure to have him sign the test
form, and the cancelling of the first screening test.
Casias pointed out he did not sign the DOT-prescribed certification known as on
Alcohol Testing Form (ATF). [Exhibit 4-1 @ step 4]. The technician and the Section
Director replied it was not a fatal flow because the technician filed an affidavit
correcting the oversight. [Rainey testimony; Bisek testimony]. Casias did not pursue the
matter thereafter.3 It is unclear whether Casias claimed a fatal violation of the DOT
regulations. If he did, the claim foils for lock of proof.
With respect to the cancelling of the first, unrecorded test, Casias did not cite any DOT
regulation which requires cancelling all three tests based on the cancelling of the first
test only. This claim also foils. The Agency established the other elements of the
violation: Casias was on duty, and in a City facility at the time he was under the
influence of alcohol. The Agency, therefore, proved Casias violated CSR 16-60 G.1.
16-60 J. Failure to comply with lawful orders...

The Agency's allegation here was twofold: Casias failed to comply with his
supervisor's order to accompany him to the alcohol testing facility: and later Casias
foiled to comply with his supervisor's order to be driven home from the testing facility.
First, Casias was obligated to follow directives of his direct supervisor Carreiro, as
well as any other operations directives. Correira and another operations supervisor,
both trained in reasonable suspicion behaviors, observed Casias and found reasonable
suspicion to take him for testing. They ordered him to refrain from drinking water, which
could dilute test results. The second supervisor testified Casias ignored his orders four to
five times to accompany them to the alcohol test site. Instead, Casias told Carreira,
within earshot of the second supervisor, "that fat fuck is not my boss." Also, Safety
Supervisor Daniel Smith observed Casias' interaction with those supervisors and found
Casias "was uncooperative and at the point of departure [to the reasonable testing
site! he refused to get in the truck with his supervisors ... " [Exhibit 6-1 ]. There was no issue
2

DOT regulations require a confirmatory test to be made between 15 and 30 minutes after the screening (initial)
test. 49 CFR 40.251 (a)(l) (updated 5/4/12).
3
49 CFR 40.269 states, in part "(w)hat problems cause an alcohol test to be cancelled unless they are
corrected?...(b) The BAT or STT (technician) fails to note on the "Remarks" line of the ATF that the employee has
not signed the ATF after the result is obtained.
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of credibility by either supervisor or Smith. Ignoring a supervisor's directive four to five
times and issuing a foul-mouthed response to a supervisor easily qualify as violations
under this rule. Casias testified he apologized two days later for his utterance. While
commendable, a subsequent apology does not remedy a refusal to comply.
16-60 M. Threatenlng, fighting with, tnttmldotlng. or abus)ng employees ... for any
reason.

Casias barely knew Metz. but followed him outside. demanded to know why (he
wrongly believed) Metz was calling their supervisor. came within inches of Metz. stood
over the seated Metz while yelling "I don't give a shit about you," and smelled strongly
of alcohol. Those circumstances constitute threatening, intimidating. and abusive
behavior under CSR 16-60 M. Casias' crude and derogatory remark "that fat fuck is not
my boss," uttered within earshot of the supervisor who is a large man. constitutes
abusive behavior under this rule. The violation is established irrespective of whether
Casias intended the supervisor to hear the remark or disregarded the possibility he
would overhear it.
16-60 0. Failure to molntoln satisfactory working relationships with co-workers ...

Metz never worked with Casias. Thus. even though he felt threatened by Casias.
their working relationship could not be affected. Although Casias' crude comment
about a supervisor was abusive. the supervisor's report and testimony did not address
whether their working relationship was or would likely hove been affected. The Agency
foiled to establish that Casias violated this rule.
16-60 Y. Conduct which violates ... Executive Orders...

Executive Order No. 94
I. PROHIBITIONS FOR ALL CITY EMPLOYEES ...

A. Alcohol
Employees are prohibited from consuming, being under the influence of. or
impaired by alcohol while performing City business, while driving a City
vehicle, or while on City property.

•••
Employees holding Commercial Driver's Licenses {CDLI are also subject to the
alcohol levels defined by the Department of Transportation I DOTI
regulations ... which are adopted here for purposes of this executive order...
Casias did not dispute that he was subject to DOT alcohol testing requirements.
Two supervisors at a City-owned worksite observed Casias displaying symptoms of
excessive alcohol consumption and filled out a reasonable suspicion form. [Exhibit 3-1].
They remained with him from that time until Casias submitted to alcohol testing. Two
valid blood alcohol tests administered pursuant to DOT regulations returned valid results
of 0.130% and 0.1 18%. respectively. [Exhibit 6-1 .] Readings in excess of 0.04% alcohol
are presumptive evidence of being under the influence of alcohol pursuant to DOT
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regulations. [Executive Order Memorandum 94a issued 8/26/04). Both tests.
administered 30 minutes apart. were timely under DOT regulations. [Exhibit 21-2). Based
on these facts. Casias was under the influence of alcohol while on City Property in
violation of Executive Order 94. and therefore in violation of CSR 16-60 Y.
Casias' claim that the test was invalid because he foiled to sign the certification
failed for reasons stated above. (See exhibit 21-21].
IV. DISCIPLINARY ACTIONS
A. If it is determined ofter the appropriate pre-disciplinary meeting that any of
the following situations apply, the employee shall be dismissed even for the first
offense for the following conduct.

3. The employee has endangered the lives of others. or foreseeobly could
have endangered the lives of others ...
MEMORANDUM NO. 94a (Issued August 26, 20041.
Since Casias was under the influence of alcohol at the time he was scheduled to
drive a 50.000 pound snow plow on the City streets. then as a matter of low he
foreseeably endangered the lives of others. in violation of Executive Order
Memorandum 94a 18/26/04).
V. DEGREE OF DISCIPLINE

A. Severity of proven violations.

Unlike other cases where there is substantial dispute. the Appellant in this case
admitted engaging in the most egregious conduct alleged by the Agency. He
admitted he drank a significant amount of alcohol, then drove to work. expecting to
drive a large City vehicle for on entire shift.
8. Prior Record.

Casias' post discipline consisted of the following:
I. 10/15/98: Verbal warning for unauthorized absences;
2. l I /14/2000: Written reprimand for one unauthorized absence;
3. I I/ 15/0 l: Written reprimand for a vehicle accident;
4. 3/14/06: Verbal reprimand for failure to follow lawful order;
5. I I /27/06: I 0-day suspension for unauthorized absence. and failure to follow
lawful orders:
6. I 2/ I 0/12: Verbal warning for idling truck for more than 5 minutes.
Although numerous. Casias' prior violations did not indicate a substantial history of
similar violations. save the 2006 reprimand. now 7 years old.
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c.

Likelihood of reform.

The most significant evidence in this regard was Casias' minimizing the risk of harm
to himself and to others by his drinking on the night of March 8. Specifically, he
admitted he drank a significant amount of alcohol. which later proved to put him under
the influence. drove to work under the influence of alcohol, and expected to drive a
snow plow on City streets. thereby placing himself and others at extreme risk of harm.
Even if Casias felt compelled to drink. he could have called in to ask for leave, or could
simply have not shown up to work. 4
In some cases. on appellant's sincere admission of wrongful conduct and desire to
reform may mitigate the degree of discipline either as assessed initially by the agency,
or upon review. Here. Casias admitted he drank then drove. but his admission issued
only ofter his supervisors had reasonable suspicion to believe he had been drinking.
Even then. he minimized the danger of his alcohol consumption in the following ways:
(1) he claimed he drank only three beers in three hours , although he "really felt it."5 (2)
Despite testing well over the legal limit to drive. Casias essentially stated he was not
under the influence. or even impaired by alcohol. "When I left my house to go to work
that night, I was fine. you know. I felt fine to drive." (3) Astonishingly. Casias' proof that
he was not under the influence or impaired was "I [drove] from my house oil the way to
Roslyn [the work site] and nothing happened." (4) He claimed not to be affected by
alcohol. but admitted he had no reason to berate a co-worker he didn't know. These
minimizing statements justified the Agency's concern for public safety. and justified its
belief that the circumstances justified termination.
VI. ORDER

The Agency's decision to dismiss Casias from employment on April 8, 2013, is AFFIRMED.
DONE October l, 2013.

Bruce A. Plotkin
Career Service Hearing Officer

4

Casias testified he believed he would not have been fired for calling in, even if he admitted the reason. He also
testified he would not have been fired for not showing up even without calling in, [Casias cross•examj. Casias'
acknowledgements demonstrate he was aware of alternatives to his dangerous decision which would also have
preserved his career.
5
Moreover, at hearing, Casias testified he didn't remember how much he drank on March 8. (Casias cross•examj.
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