
HEARING OFFICER, CAREER SERVICE BOARD 
ClTY AND COUNTY OF DENVER, COLORADO 
Consolidated Appeal Nos. 02-13 and 26-13 

DECISION AND ORDER 

IN THE MATTER OF THE APPEAL OF: 

DAWN BIENEK, Appellant, 

VS. 

PROBATION DEPARTMENT, DENVER COUNTY COURT, 
and the City and County of Denver, a municipal corporation. Agency. 

This is a consolidated appeal of the whistleblower claims of Appellant Dawn Bienek, 
Senior Probation Officer for the Denver County Court Probation Deportment. Based on the 
evidence adduced at the hearing in this appeal, the following findings of fact, conclusions of 
law and order are entered herein: 

I. PROCEDURAL BACKGROUND 

Appellant filed Appeal No. 02-13 on January 11, 2013 based on claimed adverse actions 
from October to December. 2012. The appeal was later amended to include a February one
day suspension and Appellant's March PEPR. The hearing in Appeal No. 02-13 was held on Moy 
13 and 14, 2013 before Hearing Officer Valerie McNaughton. Assistant City Attorney Franklin 
Nachman represented the Agency during that hearing, and Christopher Zaleski served as the 
Agency's advisory witness. Appellant testified on her own behalf, and presented the testimony 
of Sharon Bankes. Anita Klein, Teri Cueva, DeAnna Maes, Jill DeRoehn, Matthew Mcconville, 
and Cassandra Rocha. Christopher Zaleski and Teri Cueva testified for the Agency. Agency 
Exhibits 1-112 to 114, and 2 to 14, and Appellant's Exhibits A, B. D to H. and J to DD were 
admitted at hearing. 

On June 1 7, 2013, Appellant filed Appeal No. 26-13 based on a five-day suspension 
issued in May. and that appeal was consolidated with #02-13 for hearing. The hearing on the 
issue raised in the second appeal was held on July 22, 2013. At the July hearing. Appellant 
represented herself and presented the testimony of Donielle Cruz, Candace LaFore, Deanna 
Moes, Teri Cueva and Christopher Zaleski. The Agency called Teri Cueva and Terri Langham. 
Agency Exhibits 16 to 20 and Appellant's Exhibits A to H were admitted. To avoid confusion with 
Appellant's exhibits from #02-13, Appellant's exhibits in the second appeal will be referred to in 
this decision preceded by the appeal number; for example, "26-13 Exh. A". 

Having considered the evidence and arguments of the parties in the consolidated 
appeals, the Hearing Officer makes the following findings of fact and conclusions of low. and 
enters the following order. 

l 



II. ISSUES FOR HEARING 

The issues in this consolidated appeal are as follows: 

1. Did Appellant establish that she reported official misconduct; and 

2. Did Appellant prove by a preponderance of the evidence that the Agency retaliated 
against Appellant for her report of official misconduct by taking adverse personnel actions 
against her. in violation of D.R.M.C. § 2-108? 

Ill. FINDINGS OF FACT 

Appellant Dawn Bienek is a Senior Probation Officer for the Denver County Court. and 
has been employed by the Probation Department since February. 2000. Her duties include 
"interviewing. investigating, counseling and referring clients for probation and preparing pre
sentence reports and other documents for the court." [Exh. 3-1.] The whistleblower claims arise 
out of a mandatory defensive tactics training that required probation officers to be sprayed with 
Oleoresin Capsicum (OCJ spray, commonly known as pepper spray. on Oct. 10, 2012. 
Appellant voiced her objections to the exposure to management. refused the OC exposure, 
and claims that she was thereafter subjected to retaliation of various types for the next seven 
months. 

1. Stipulations 

The parties stipulated to the following facts: at the time of the training in October 2012. 
Appellant was assigned to the Sex Offenders Unit (SOU) where she worked four ten-hour days 
with Fridays off. On Oct.8.2012. Appellant and other probation officers met with Mr. Zaleski to 
express their concerns about the OC exposure. Mr. Zaleski informed Appellant that she would 
be disciplined for not following a directive if she did not attend, and could also be reassigned to 
a unit that did not require home visits. On Oct. 10th, Appellant reported to the training, left prior 
to the OC exposure, and did not return to her office that day. Appellant received a pre
disciplinary letter on Nov. 19, 2012. and attended the pre-disciplinary meeting on Nov. 26th• 

where she presented a written statement in response to the charges. On Dec.12.2012, the 
Agency issued a written reprimand to Appellant. 

The parties also stipulated that Appellant received another pre-disciplinary letter on Jan. 
15. 2013. and presented a written statement during the Jan. 23rd pre-disciplinary meeting. The 
Agency issued a one-day suspension in that matter on Feb. 4, 2012. Appellant's overall 
performance rating for 2012 was successful. [CSA 02-13, Agency's Amended Prehearing 
Statement, 2-3; Appellant's Prehearing Statement, 1.] 

2. OC Training 

Christopher Zaleski was hired as Chief Probation Officer in Morch 2011. Within a few 
months, he hod reorganized the department and hired nine new officers. As a port of that 
reorganization, Mr. Zaleski implemented numerous changes to the Department to strengthen 
the training and role of probation officers as peace officers with powers of arrest. Those 
changes included creation of specialized teams. a four-month training academy with courses in 
defensive tactics. OC spray, firearms, cultural awareness. de-escalation techniques. and home 
visit scenarios. Mr. Zaleski intended to make home visits an essential duty for probation officers 
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once training was completed. [Zaleski, 5/14/13, 9: 18, 9:47 om.] Mr. Zaleski also implemented a 
reliance on a chain of command within the Probation Department. [Exh. 6.] 

Mr. Zaleski hod been exposed to OC spray in 2000, and considered it a highly effective 
weapon. When applied to the face, it causes a great deal of pain. loss of vision, watery eyes 
and a feeling of panic. It can't be wiped away. 'The only thing that helps is water, time and air." 
Mr. Zaleski believed that exposure to OC spray at a training setting would benefit the probation 
officers by allowing them to survive if a probationer used the spray against them during a home 
visit. [Zaleski, 5/14/13, 9:27 am.] 

On Sept. 21, 2012, all probation officers were notified that the Denver Sheriff's Deportment 
would provide mandatory training in use of force and defensive tactics, including handcuffing 
and OC spray, to be held on Oct. 10, 2012. [Exhs. 13-3, 14-1 .] Six days before that training, Mr. 
Zaleski informed the officers that they would be sprayed in the face during the training, and that 
water and showers would be available for decontamination ofter their exposure. They were 
advised not to wear contact lenses, and to bring inhalers if they use them as well as plastic bags 
for their contaminated clothing. [Exh. 7-2. 7-3.] 

Appellant and five other officers replied by asking if the training was now optional. In the 
event it was not, they requested a meeting to discuss their concerns. Mr. Zaleski responded. "I 
am not sure where in the email chain there is language about optional or mandatory. We con 
chat tomorrow morning regarding any concerns." [Exh. 7-2.] The group met with Mr. Zaleski the 
morning of Oct. 8th• and presented information gathered by Probation Officer Jill DeRoehn 
about the dangers of OC exposure. [DeRoehn. 5/ 13/ 13. 1 :44 pm.] They asked if they could 
substitute the Colorado OC training. which does not require exposure. at their own expense. 
[Exh. M.] Mr. Zaleski told them they could not, since the aim of the training was to provide the 
experience of exposure and allow them to fight off the expected panic effects of oc in a non
dangerous situation, in preparation for their new duty to visit the homes of probationers. One 
person asked if she could be reassigned to a unit that did not require home visits. Mr. Zaleski 
stated that no such assignments were available, and that a failure to take the training could 
result in discipline and would most likely require a reassignment from their current positions. 
[Rocha, 5/14/13. 10:31 am.] Probation Officer Candace Lefore asked why she had to be 
sprayed, since she was not in the field yet. Mr. Zaleski conceded her point. and stated she 
alone would be excused from the training. Ms. Lefore felt anxious about being the only one 
excused. and decided to toke the day of the training off as leave. [Lefore, 7 /22/13, 9:53 am.] 

After the meeting. the probation officers contacted Human Resources Manager Suzanne 
Razook to learn if there were any other steps they could take to prevent the exposure. An hour 
later. they were asked to attend a meeting with Court Administrator Matt Mcconville. Mr. 
Zaleski and Ms. Razook were also in attendance. The probation officers presented the some 
information given to Mr. Zaleski related to the health risks of OC exposure. and asked about the 
availability of alternatives. Management repeated that the training was mandatory. One 
probation officer asked what steps they could pursue from there. Ms. Razook answered that this 
was the lost stop. [Rocha, 5/14/13, 10:30 am.] 

At 8 a.m. on Oct. 10th, Appellant and the other officers reported for the training. In the 
classroom portion. the Sheriff's Department trainer played a video that warned them not to rub 
their eyes despite the burning sensation. The video indicated that symptoms could include 
difficulty breathing, vision problems. anxiety, panic, and adrenaline rushes. The trainer 
recounted the example of one person who after exposure sat rocking in a fetal position for the 
rest of the day. The trainer asked Mr. Zaleski if spraying the probation officers in the eyes during 
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the training would be acceptable, and Mr. Zaleski confirmed that it would be. (Maes, OeRoehn, 
5/13/13; Zaleski, 5/14/13, 11 :44 am.) 

Some of the trainees. already tense. become more alarmed. Appellant looked agitated. 
turned in her seat and mouthed to others, "[a]re you going to do this?" As they left for the locker 
room to change their clothes before the exposure, officer Cassandra Rocho was in tears and 
others tried to reassure her. Appellant felt symptoms of a panic attack building, and decided 
she was going to need to leave. Appellant told Ms. Rocha that she didn't need to do this, that 
she could instead leave with her. Ms. Rocho decided to stay after speaking with her supervisor 
Deanna Maes. and Appellant left the building. On the way out, Appellant emailed Mr. Zaleski 
and her supervisor Anita Klein to inform them that she was "refusing OC exposure" and was out 
on leave. [Exh. 8.) Appellant called her sister and Ms. LaFore while driving home. Ms. LaFore 
was concerned by Appellant's emotional state, and advised her to pull over until she could 
drive safely. Ms. LaFore also suggested she go to Kaiser and be seen by a doctor. She told 
Appellant, "(y]ou need proof that an anxiety attack caused you to leave, because [Mr. Zaleski} 
will make on example of you." [Lefore. 7 /22/13. 10:28.) Appellant received medical treatment 
and obtained a note that she could return to work the following day. [Exh. 12.) 

On Oct. 11 1h, Appellant presented the doctor's note to Ms. Maes. since her own supervisor 
Ms. Klein was on leave that week. Ms. Maes in turn gave the note to Mr. Zaleski, who instructed 
her to reject it and enter the time as unauthorized leave. Later that day. Mr. Zaleski asked 
Appellant if she would sign up for the next OC training. Appellant agreed to do so. [Appellant, 
5/13/13. 3:20 pm.} There hos been no OC training since that time. 

Appellant worked ten hours that Thursday because of evening appointments with clients. 
although she was aware that would place her over 40 hours for the week once she attended 
the mandatory sessions on Friday. Appellant usually worked a flex schedule of four ten-hour 
days, with Fridays off. However, all employees were ordered on Sept.21 st to attend the Oct. 121h 

Academy graduation ceremonies and the OC training on Oct. 10th• [Exh. 7.) Under those 
circumstances, employees working an alternate schedule were required to revert to a five-day. 
eight-hour day schedule. [Exh. B.} On Friday Oct. 12th , Appellant spoke with Ms. Maes early in 
the day to inform her she hod exceeded the standard 40-hour work week. Ms. Maes told her to 
leave work right after the mandatory meeting. That week, Appellant had work and 
unauthorized leave totaling 44 hours. 

On Monday. Oct. 15. Appellant reported her safety issues about the OC training to Safety 
Officer Sharon Bankes. Appellant related that she was concerned about her own health and 
that of her co-workers based on the dangerous side-effects of OC spray, and believed the order 
requiring their exposure was unlawful and could lead to problems for the city. Appellant asked 
Ms. Bankes if she was aware that one employee was injured during the training, and had filed a 
worker's compensation claim. Ms. Bankes told Appellant that the Agency has no safety officer. 
but that she would note Appellant's concerns. She also stated that her office follows up on 
every worker's compensation claim. and that she would pass on Appellant's concerns to her 
own supervisor. Ms. Bankes later reviewed the claim of the employee mentioned by Appellant. 
and concluded that it was a medical-only claim. which are not investigated by worker's 
compensation adjusters. Ms. Bankes testified that she did not inform anyone in the Probation 
Department or County Court about Appellant's contact with her. [Bankes. 5/1 3/ 13, 9: 11 am; 
Appellant, 3:27 pm.J 

Three compensation claims were filed as a result of the OC exposure, including one by 
Mr. Zaleski for severe headaches. Mr. Zaleski's doctor determined that the headaches were not 



caused by the OC spray. [Zaleski, 5/14/13, 11 :31 am.] Ms. DeRoehn also filed a claim after 
experiencing prolonged migraines, coughing attacks and torn cartilage next to her heart, which 
caused her to seek emergency treatment on Oct. 14th for a suspected heart attack. [DeRoehn, 
5/13. 1 :35 pm.] 

The following week, Mr. Zaleski asked Appellant to explain her change in schedule the 
week before. [Exh. N.] At their meeting to discuss this, Appellant stated that she had worked 
ten hours on two days that week because of evening appointments she could not change with 
transient clients. She also expressed that the problem could have been corrected if Mr. Zaleski 
had granted her request for sick leave for Oct. 10. since she could then have reduced the 
number of hours of sick leave to make her total hours equal exactly forty hours. [Exh. 14-1.] 

3. October reassignment 

On Oct. 30th, the written policy on use of OC canisters as standard equipment for home 
visits was issued. [Exh. DD.] The next day, Mr. Zaleski met with Appellant and reassigned her from 
the SOU to the First Time DUI Unit supervised by Teri Cueva. Mr. Zaleski explained that her failure 
to complete the OC training was the reason for the reassignment, and that she would lose her 
flex schedule as a result. Appellant informed him that she was not certified to evaluate DUI 
offenders. [Zaleski, 5/ 14/ 13, 1: 17 pm.) She also stated that she would not be able to continue at 
her port-time approved position as an online adjunct professor. Mr. Zaleski replied, "I guess not." 
[Appellant, 5/ 13/13, 3:30 pm.] 

During a June 2012 discussion about team assignments, Mr. Zaleski had urged Appellant 
to stay in the SOU, since in his opinion her status as one of only two certified sex offender officers 
and her skill set within that specialized field made her best suited for that assignment. "Clearly his 
opinion changed after the OC training ... [m]y relationship with Mr. Zaleski completely changed 
as of Oct. 8'', the date the probation officers met with him to present their objections to the OC 
exposure. Before then. Appellant hod been appointed to the hiring committee, selected as a 
Field Training Officer, and performed training within the Probation Department. [Appellant. 
5/13/ 13. 3:51 pm.] Appellant's replacement in the SOU did not have training or certification to 
supervise sex offenders at the time of the reassignment, and did not start that training until May, 
2013. [Zaleski. 5/14/13, 1: 16 pm.) The supervision of sex offenders is considered a specialized 
field requiring special skills. [Lafore, 7 /22/ 13, l 0:32 am.] Others, including Appellant. considered 
the October reassignment as a demotion to an entry-level position. [La Fore, 7 /22/13, 10:32 am; 
DeRoehn, 5/ 13/ 13, 1 :58 pm.] One expressed that the transfer to DUI was "not in the best interest 
of the department" because of Appellant's expertise with sex offenders. [DeRoehn, 5/13/13. 2:00 
pm.] Ms. Rocha works a flex schedule similar to Appellant's, and considers that schedule "a 
benefit." [Rocha, 5/14/13. 10:49 am.] Appellant testified that Mr. Zaleski hod previously been 
very supportive of her part-time teaching work. (Appellant, 5/ 13/ 13. 3:26 pm.] 

Appellant was the only one transferred based on her tack of the OC training. Two other 
employees who did not attend the training were not reassigned. [Zaleski. 5/14/13, 9:53 om.] 
Francisco Morales of the Gang Unit was on vacation on the day of training, and remained in his 
position but was not allowed to do home visits as a part of his work. [Zaleski. 5/14/13, 11 :31 om.] 
Ms. Lefore was excused because her unit was not yet doing home visits. The six to eight 
employees who received the full OC training on Oct. 10th are not yet conducting home visits. 
[Rocha, 5/14/13. 11: 15 am.) 
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4. November denial of Thanksgiving vacation time 

Appellant left for a two-week vacation starting on Nov. 5th• She returned on Nov. 19th, 

refreshed and ready to move forward. [Appellant, 5/13/13, 3:26 pm.] Appellant requested fovr 
hours of vacation for the Wednesday before Thanksgiving to prepare the holiday meal. Ms. 
Cueva denied that request because of the need to shift cases and get the DUI unit settled. 
Appellant countered that she had already obtained her newly assigned cases and that "there is 
little else needed until next week." [Exh. R.} 

5. December written reprimand 

On the day of her return from vocation, Appellant was called into a meeting where she 
received a pre-disciplinary letter based on her failure to attend the OC training. The letter 
asserted violations of several rules, including failure to comply with an order. unauthorized 
absence from work and engaging in a strike. [Exh. 4.] "It was at that point that unfortunately I 
realized this probably wasn't over, and that I was still being punished for having a) not 
participated, and b) for lack of a better way, told on him to his bosses and court administration." 
[Appellant. 5/13/13. 3:33 pm.] Appellant submitted a written rebuttal in lieu of attending the 
pre-disciplinary meeting. Therein. she contended that the "training and exposure to a chemical 
weapon. itself compromised the integrity of the city and impacted its effectiveness to execute 
its mission as the exposure resulted in safety violations.'' [Exhs. 2-3; 5.] 

Mr. Zaleski ultimately issued a written reprimand on Dec. 12, 2012 based on his conclusion 
that Appellant hod defied a clear directive by leaving training without notifying a supervisor. 
and attempted to convince other officers to leave as well. [Exh. 2.] Appellant concluded that 
"this was not going to stop, and I have to do something else to protect myself. And it was then 
and only then that I filed the whistleblower complaint.'' [Appellant. 5/13/13, 3:35 pm.] 

6. January whistleblower appeal filed 

On Jon. 11 , 2013, Appellant filed Appeal No. 02-13, which alleged that the Agency's 
denial of her sick and vacation leave, reassignment and written reprimand were imposed in 
retaliation for her complaint about the OC exposure. The City entered its appearance on Jan. 
17. 2013. In response to on Order to Show Cause, Appellant asserted that Mr. Zaleski abused his 
authority by giving an unlawful order, with the intent to commit second degree assault. 
Appellant alleged that she reported her safety concerns to Agency management on Oct. 8th, 

and to Risk Management a week later. Appellant claims that the Agency engaged in 
retaliation for her reports of official misconduct by denial of earned leave, reassignment. 
removal of her flex schedule, and the December written reprimand. She added that a few days 
ofter the appeal was filed she was notified of another contemplated discipline by letter dated 
Jon. 15, 2013. [Appellant's Response to Show Cause Order, 1 /22/13.] On Jan. 24th, the order to 
show cause was discharged based on the determination that Appellant's factual allegations 
presented a genuine issue of material fact for hearing on the whistleblower claim. 

In mid-January, the Denver Sheriffs Department informed Mr. Zaleski that it would no 
longer offer OC training to the Probation Deportment because of the allegations made in this 
appeal. [Zaleski. 5/14/13, 9:35 am.] Shortly thereafter, Mr. Zaleski eliminated the training 
academy and postponed the hiring process for four authorized positions based on the appeal's 
allegation that Mr. Zaleski intended to commit second degree assault on probation officers by 
means of the OC exposure. [Zaleski. 5/14/13. 9:47 om: 1 :30 pm.] 
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7. February one-day suspension 

The January 1 S1h pre-disciplinary letter alleged that Appellant exceeded her temporary 
work schedule the week of Oct. 8, 2012 by working 44 hours. [Exh. T.] Appellant did not attend 
the pre-disciplinary meeting, but submitted a written response. Therein, Appellant presented 
several reasons why she believed discipline was inappropriate. She stated that her two 10-hour 
days that week were necessitated by the rule that client appointments must be set 30 days in 
advance. Appellant's usual 4/10 schedule was changed to a 5/8 on Sept.21 st with the 
announcement of the mandatory training and meetings on Oct. 121h. Appellant argued that 
Mr. Zaleski's denial of her sick leave on Oct. 11 1h played a port in her working over her scheduled 
hours. because, absent that denial, sick leave could have been reduced to prevent the 
overtime hours. She also stated that she was advised by Ms. Maes to attend the mandated 
events on Oct. 12th and then leave for the day, and she followed her instructions. [Exh. 7.) 

Appellant also argued that the discipline was untimely. and should have been included 
in the previous discipline. Finally, she asserted that this was continued retaliation, harassment 
and bullying for foiling to attend the OC training. [Exh. 14.) Ms. Maes testified that no one has 
been disciplined before this time for working overtime, "but most of them send an email justifying 
why those hours were worked." [Maes. 5/13/13, 11 :37 am.) 

On Feb. 4, 2013, Mr. Zaleski imposed a one-day suspension on AppeUont for failing to 
observe Administrative Order 2011-02 by working outside her schedule on Oct. 12 without 
permission from a supervisor, in violation of CSR §§ 16-60 Land U. [Exh. 6-3.] The letter also 
imposed a special procedure on Appellant prior to making changes in her work schedule: if her 
direct supervisor was not available, she was to obtain Mr. Zaleski's approval for schedule 
changes and Kronos entries. (Exh. 13-4.] The disciplinary letter did not state that failure to follow 
this special procedure may subject her to discipline over and above denial of the leave. 

8. Morch PEPR 

On Mar. 8, 2013, Appellant received her annual evaluation with an overall successful 
rating. The ratings for two outcomes were changed to below expectations based on additions 
mode by Mr. Zaleski that referred to Appellant's refusal to participate in the OC training, and her 
resulting reassignment to the DUI unit. [Exh. CC-2, CC-5.J Appellant testified that she believes 
the OC incident was assigned a disproportionately heavy weight given the performance criteria 
relevant to the two outcomes. [Appellant, 5/14/13, 8:52 am.] 

9. May five-day suspension 

The final adverse action alleged by Appellant arose from an incident that occurred on 
Apr. 4, 2013. At 1 :43 pm that day, Appellant contacted her supervisor Ms. Cueva for permission 
to leave early. 

I om sorry. I am just not doing too well seeing [Mr. Zaleski] so much today. 
also had a long talk with my dad about things here lost night and my 
anxiety is way up again. Crying and beating myself up about crying ... 
stupid. Try not to let this change your overall impression of me, or my work 
ethic. ® 

[26-13 Exh. A.] 
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At 1 :53 pm, Appellant emailed Ms. Moes to ask, "what should I do?" She related that she 
needed to leave but could not contact Ms. Cueva on email or spark, the deportment's instant 
messaging program. [26-13 Exh. B.] Appellant then went to Ms. Maes' office to seek her advice 
about her need to leave. Both Appellant and Ms. Moes were aware that the latter did not hove 
authority to approve the leave in Ms. Cueva's absence. [Moes, 7 /22/ 13, 11 :28 om; Exh. 13-4.] 
Ms. Moes testified that Appellant was feeling stress ofter seeing Mr. Zaleski frequently that doy, 
ond mentioned a conversation she just had with her father. [Maes, 7 /22/13, 11 :28 am.] Ms. 
Maes suggested she try Ms. Cueva one more time. At 2:22 pm, Appellant sent another email to 
Ms. Cueva, which said, "I haven't heard from you yet, guessing you ore at lunch. I om going to 
go ahead and go. Will talk to you tomorrow.' [26-13 Exh. A.] 

Ms. Cueva did not see the emails until 2:40 pm, and replied, "sorry, meetings." [26-13 Exh. 
A.] Ms. Cueva then ran up to Appellant's office, which was empty. Ms. Maes informed Ms. 
Cueva that Appellant had talked to her about leaving early, and that Ms. Maes hod told her to 
contact Ms. Cueva again. 

Appellant testified that her mother had died on Mar. 26, 2013, and the funeral was held 
on Mar. 291h. [Appellant. 5/ 14/ 13, 8:52 am.] She had seen Mr. Zaleski three or four times on Apr. 
41h, which was unusual since Mr. Zaleski's office wos not in Appellant's area. Appellant had 
decided after filing the appeal that she would not meet with Mr. Zaleski without a witness. 
[Appellant, 5/ 14/ 13, 8:52 am.] Ms. Cueva knew Appellant was experiencing stress in Mr. Zaleski's 
presence since the OC training, but testified that Appellant had never refused to meet with him 
until Apr. 4th. [Cueva, 7/22/13, 4:42- 48 pm.] Mr. Zaleski's office was located directly across the 
hall from Ms. Cueva's office. [Moes, 7 /22/13, 11 :30 om.] 

After determining that Appellant hod left, Ms. Cueva entered 1.5 hours of sick leave to 
cover the absence. consistent with her then-current practice on granting sick leave. [Cueva. 
7 /22/ 13, 4:34 pm.] She based that action on Appellant's email and conversation with Ms. Maes, 
and her assumption that Appellant intended to vse sick leave to cover the absence. Later, she 
discussed the appropriateness of that sick leave with Mr. Zaleski. He in turn consulted HR 
Manager Razook. Mr. Zaleski and Ms. Razook decided that the sick leave should be removed 
because Appellant did not follow his order to ask his permission for leave requests in Ms. Cueva·s 
absence. [Exh. 13-4.J Ms. Razook instructed Ms. Cueva to remove the sick leave from 
Appellant's Kronos record. [Cueva, 7 /22/13, 3:00 pm.] The leave was not removed until Apr. 
251h, three weeks after the dote at issue, and thus required issuance of a Kronos change form 
addressed to Appellant's previous pay period. [26-13 Exh. F-3.] 

Ms. Cueva testified that she learned after the fact that her initial action in entering sick 
leave was in error. and she hos since changed her policy to conform to the instructions given by 
Mr. Zaleski and Ms. Razook after this incident. Ms. Cueva noted that she had never had the 
exact situation before this time, but that she had once entered sick leave for Ms. Cruz when she 
left without notice under different circumstances. Ms. Cruz hod just lost her baby, and Ms. 
Cueva hod told her in the immediate aftermath that she could leave if she needed to. [Cueva, 
7 /22/13. 4:37 pm.] 

Mr. Zaleski and Ms. Cueva set a meeting for Apr. 251h with Appellant to inform her of this 
decision. Appellant asked to be excused from the meeting, but was informed that she could 
not refuse to attend a meeting scheduled by her supervisor. [26-13 Exh. D.] Appellant attended 
with a representative, fellow Probation Officer Donielle Cruz. At that meeting, Mr. Zaleski stated 
that the sick leave would be removed and that further discipline was being considered for her 
act of leaving without permission. Appellant responded, "I'm not surprised." Mr. Zaleski 
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aggressively stated. 'Tm not surprised either. I'm not going anywhere." [Cueva, 7 /22/13, 3:11 
pm: Cruz. 7 /22/13. 8:50 am.] Appellant offered to meet with any other supervisor than Mr. Zaleski 
in requesting leave when her supervisor was out. [Cruz, 7 /22/ 13, 9:04 om.] The general policy 
permits employees to obtain permission to leave from any supervisor in the absence of their 
direct supervisor. [Exh. B.] Mr. Zaleski replied that Appellant needed to follow the chain of 
command. [Zaleski. 7 /22/13. 12:29 pm.] 

On Monday, May 6th, Appellant came in to work and submitted a request for vacation 
time to prepare for the Moy 13 and 14 hearing in this appeal. The Agency's representative sent 
her on email informing her that Ms. Rozook was attempting to contact her. Ms. Rozook called 
hero few moments later on speaker phone with Mr. Mcconville and Ms. Longhorn in 
attendance. Ms. Razook asked it was true that Appellant just wonted the discipline out of her 
file so she could resign. AppeUant replied that she did not intend to resign, and that she had 
filed the appeal because of harassment. Appellant asked Ms. Razook where she got her 
information. Ms. Razook responded that since Appellant had said no, it was a dead issue. 
Appellant asked again for the source. Ms. Razook stated it was a rumor. Appellant believed the 
coll was an attempt to intimidate her. (Appellant. 5/13/13, 3:55 pm.] 

On May 8, 2013, a pre-disciplinary letter was issued based on the April 41h incident. 
Appellant was charged with neglect of duty, carelessness, failing to comply with o supervisor's 
order, failure to observe an agency regulation, failure to maintain satisfactory work relationships, 
and unauthorized absence from work. [26-13 Exh. E.] Appellant did not attend the pre
disciplinary meeting held on May 16th by then-Deputy Court Administrator Terri Langham and Mr. 
Zaleski. [26-13 Exh. F-4.) Ms. Cueva also did not attend that meeting. [Cueva, 7 /22/ 13, 3: 13 
pm.] On May 30. the five-day suspension dated Moy 20th was mailed to Appellant. [26-13 Exh. 
F.] 

Ms. Langham made the disciplinary decision, with input from Mr. Zaleski and Ms. Razook. 
She found that Appellant had refused to seek permission to leave from Mr. Zaleski, as he had 
directed her to do in the February suspension. Ms. Langham was unaware that Ms. Cueva had 
initially entered 1.5 hours of sick leave for Apr. 4th, and that Mr. Zaleski and Ms. Razook later 
ordered her to remove it and substitute unauthorized leave. Ms. Langham testified that her 
disciplinary decision could have been different if she had known that. depending on the 
underlying circumstances. [Langham, 7/22/13, 4:04, 4:13 pm.] The disciplinary letters contain no 
mention that the sick leave had been previously approved and then removed. (26-13 Exhs. E, 
F.] 

Appellant did not appeal this discipline, but filed a second whistleblower claim alleging 
that it was imposed in retaliation for her October reports of official misconduct. [Appellant's 
Response to Order to Show Cause, 6/18/13, 26-13.] 

10. Investigation into departmental morale 

In March 2013, Court Administrator Matthew Mcconville sent a memo to all Probation 
Department employees to seek private meetings with them about departmental morale. 

There are problems in Probation and we all know it: morale is low, workloads are 
heavy, change is ever present, and the boss and you ore under fire ... I would 
like to meet with as many of you as possible so I can hear what you have to say 
about the current conditions and how it can be improved. I would like to know 
where Chris has gone right and where he hos not ... 
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[Exh. BB.] 

In separate meetings with probation officers, Mr. McConville learned that there were still 
concerns about the October OC exposure. [McConville, 5/13/13, 2: 15 pm.] Employees also 
expressed a belief that Mr. Zaleski was overly reliant on what he called "the chain of command". 
often delaying actions by referring employees back to their supervisors for routine requests. 
[Langham. 7 /22/13, 3:51 pm.] Ms. DeRoehn testified that she informed Mr. Mcconville during her 
private meeting that she believed the OC exposure was inappropriate and affected how she 
felt about her work, but that she participated because she feared she would otherwise lose her 
job. She told Mr. Mcconville that "what was happening to Ms. Bienek for not having done [the 
OC training] was in my view retaliatory." [DeRoehn, 5/ 13/ 13. 1 :41 pm.] Ms. DeRoehn testified 
that "further and further disciplinary actions seemed directly related to [Appellant] not attending 
the training." [DeRoehn, 5/ 13/13. 1 :36 pm.] 

Based on the employee feedback, Mr. Mcconville met with Mr. Zaleski once a week in 
Moy to discuss changes needed to increase morale within the Probation Department. Mr. 
Zaleski was served with a Performance Improvement Pion !PIP} on May 201h, which instructed 
him to implement an open door policy, engage in better communication, and make wise use of 
the chain of command. {Langham, 7 /22/13. 3:53 pm; Zaleski, 7 /22/13. 1 :12 pm.] Mr. Zaleski told 
Ms. Lo Fore on May 23rd that changes were coming within the department. and he did not 
agree with all of them. {LaFore. 7 /22/13. 10:00 om; Zaleski, 7 /22/13, 12:40 pm.] Mr. Zaleski 
confirmed at hearing that he was not happy about being placed on a PIP. [Zaleski, 7 /22/13. 
1:12pm.] 

On May 31. 2013, Mr. Zaleski distributed a memo to all probation staff with an action plan 
and o summary of changes to be mode within the department, to be effective June 10th- The 
memo stated that employee feedback showed that the structural changes he implemented 
over the past two years "have upset what worked" within the culture and experience of the 
department, leading to unhappiness within the staff. In recognition of that fact, Mr. Zaleski 
announced a multi-faceted pion that would include 1 ) removal of the team concept and a 
return to a general caseload and rotation; 2} a decrease of face-to-face contact with clients; 
3} re-evaluation of the need for home visits; 4) elimination of safety training. including OC 
training; and 5} elimination of the chain of command, permitting employees to "go to any 
supervisor, at any level. without having to "go up the chain of command." Mr. Zaleski stated that 
he '1ook[s] forward to a renewed relationship with staff to lead us in a direction to foster a 
positive environment in which we all con enjoy our work. To help accomplish this. I will work with 
a different officer, side-by-side, each week to be more visible." He ended by promising that 
"[f]urther details will be forthcoming." [26-13 Exh. G.] 

Ms. Langham testified that Mr. McConville's last day of work was Moy 31 s1
, and that she 

was appointed to his position as Court Administrator effective June 1, 2013. She stated that Mr. 
Zaleski did not inform her about his May 31 st memo to the staff, which she sow for the first time on 
June 12 when the Chief Marshall brought her a copy. Ms. Langham added that Mr. Zaleski did 
not hove the authority to make some of the changes indicated in his memo. She met with Mr. 
Zaleski on June 131h and told him to retract the statement and clarify the general rotations and 
standards mentioned in the memo. Ms. Langham testified that elimination of the chain of 
command would "cause chaos" and was not the intent of the direction given him in his PIP to 
"make wise use of the chain of command". She stated that Mr. Zaleski never retracted the 
memo, and that employees have not yet been informed that the policy on asking for leave has 
not been changed. [Langham. 7 /22/ 13. 3:50 pm.] Mr. Zaleski admitted that he should have 
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requested approval before sending the memo. and should hove clarified it as ordered to by Ms. 
Langham. but that he did not do so. (Zaleski. 7 /22/ 13. 1: 19 pm.] 

Mr. Zaleski testified at the July 22nd hearing that his last day at work was Moy 31 st• the date 
of his memo. He confirmed that he has now resigned as a part of a confidential settlement 
agreement with the city. He also acknowledged that he was aware in May during his meetings 
with Mr. Mcconville that the department intended to change the OC policy. [Zaleski, 7 /22/ 13, 
12:23 pm.] 

11 . Denial of return to SOU assignment 

In response to the new action pion discontinuing the DUI unit and use of OC spray, 
Appellant asked on June 4th to be reinstated to the Sex Offender Unit and for restoration of her 
flex schedule. (26-13 Exh. H-3.) Mr. Zaleski responded by denying the request for two reasons: 1) 
her recent discipline made reassignment to a high profile unit inappropriate. and 2) her reported 
stress and frequent use of sick leave is inconsistent with the intense oversight needed for sex 
offenders. The requested return to a flex schedule was also denied because she was to 
continue in the general rotation. [26-13 Exh. H-2. -3.) Appellant countered that all discipline and 
her stress level were triggered by a single incident at issue in this whistleblower appeal, and 
neither factor hos affected her ability to do her job. She argued that her sixteen years of 
experience, thirteen of which were as a leader in the SOU, and her continued advisory role to its 
current staff, demonstrate that it would be in the best interest of the deportment to return her to 
those duties. (26-13 Exh. H-1. -2.) 

Mr. Zaleski testified that Ms. Langham mode the final decision to deny the request, and 
they drafted the response together. [Zaleski, 7 /22/13. 12:52 pm.] Ms. Langham testified that she 
had input into the decision. and that they both agreed that Appellant's recent discipline made 
reassignment inappropriate. Mr. Zaleski testified that he did not recall the entire discussion he 
had about the matter with Ms. Langham. but did recall "a lot of if": 

We thought it was a bunch of- just constant of you berating me. throwing 
out - continuing your hostile work environment actions against me. your 
hostility, your harassment against me. So we-it was just kind of like in a way 
nonsense that you were continually throwing accusation after accusation 
after accusation because you failed to do your job ... Three weeks later. I'm 
no longer with the Agency. 

[Zaleski, 7 /22/ 13, 1 :04 pm.] 

Mr. Zaleski drafted the response to Appellant's request, and Ms. Langham reviewed it. 
Ms. Langham also believed reassignment would be disruptive to Appellant's replacement. 
[Langham, 7 /22/ 13, 4:07 pm.) 

12. Evidence on the issue of retaliatory motive 

Mr. Zaleski learned in mid-January 2013 that he was being accused of official 
misconduct. after reading Appellant's response to the order to show cause. [Zaleski, 5/14/13, 
9:52 om.) Mr. Zaleski became concerned that he had been accused of committing a felony 
based on his attempts to train probation officers to do their jobs safely. [Zaleski. 5/ 14/ 13, 1 :40 
pm.) Shortly thereafter. Mr. Zaleski was informed that the Denver Sheriff's Department decided 
not to continue offering the OC training to the Probation Deportment while this appeal was 
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pending. The training academy was therefore discontinued. When asked at a staff meeting 
about the delay in filling four authorized positions, Mr. Zaleski told the staff that the positions 
could not be filled because of this pending legal action. [Zaleski, 5/14/13, 9:47 am: l :30 pm.] 

Mr. Zaleski testified that his ability to do his job and implement change 'has been made 
more than difficult". The appeal and the whistleblower allegation "called into question my ability 
to do my job, be a leader." Mr. Mcconville became "hesitant to let me make decisions. We're 
not proceeding with evidence-based practices" because there is fear that "employees will 
continue to question every decision ... This is just more fire to me not being able to do my job." 
[Zaleski. 5/ 14/ 13, 1 :34 pm.] At their Apr. 25th meeting to discuss the sick leave, Mr. Zaleski 
aggressively informed Appellant that he was "not going anywhere", clear evidence that he 
believed Appellant wanted to see him leave his position. 

Two weeks after imposition of the five-day suspension, Mr. Zaleski issued the action plan 
reversing many of his innovations, and spent his last full day in the office. By the July hearing 
date, Mr. Zaleski had negotiated a separation agreement from his position as Chief Probation 
Officer. When asked by Appellant how he felt about being called to the stand again, Mr. 
Zaleski responded, Tm extremely tired. I just got off a plane at four am and wish I didn't have to 
deal with this anymore. I kind of left, and resigned from work because of everything you've 
caused, so no, I'm not very happy to be here." [Zaleski. 7 /22/13, 12:09 pm.] 

Five probation officers believed the actions taken against Appellant were motivated by 
Mr. Zaleski's desire to punish her for refusing OC exposure. Ms. DeRoehn told Mr. Mcconville she 
believed Mr. Zaleski took a series of actions against Appellant in retaliation for her report to Risk 
Management about the dangers of the OC exposure, including denial of leave. reassignment. 
two disciplinary actions, and issues around her PEPR. She was herself anxious about being 
subpoenaed for this appeal. "It made me think about everything that's been going on, and it 
makes me fearful. Once the target's off you [Appellant]. who is it going to go to next?" 
[DeRoehn, 5/13/13, 1 :42 pm.] 

Ms. Rocha testified that she believed "what's happened to you is related to you failing to 
attend the OC training. I was not happy that I was subpoenaed. I was nervous. anxious about 
the future and how my job will be directly affected ... I feel that by me being a witness ... it's also 
stating that I'm somehow against the department which could negative[ly] impact me. [Rocha, 
5/14/13, 10:51 om.] 

Ms. Klein very reluctantly testified that she believed the written reprimand and one-day 
suspension were imposed in response to the OC and timekeeping issues. (Klein, 5/ 13/13, 9:49 
am.] 

Ms. Cruz "was pretty nervous" after serving as Appellant's representative at the Apr. 251h 

meeting with Mr. Zaleski. "I did have some fear that I would be targeted by Mr. Zaleski." In 
response to Appellant's question about how she felt about testifying, Ms. Cruz stated, 'Tm a Uttle 
bit nervous. but I'm much less nervous now that Mr. Zaleski is out." [Cruz. 7 /22/13, 8:59 am.J 

Ms. LaFore also testified that 'because you did not get OC sprayed, all of this followed." 
[La Fore. 7 /22/13. 9:45 am.] Ms. Lefore worked closely with Mr. Zaleski and shared his 
confidences in both personal and professional matters. [LaFore, 7 /22/13, 9:44 am.) On Nov. 12. 
2012, Ms. Lefore and Ms. Klein spoke with Mr. Zaleski after he returned to the office following the 
funeral of his grandfather. Mr. Zaleski mentioned that Probation Officer Jonathon Dorn was now 
certified to do home visit training with us. Ms. Klein asked if that would involve OC spray. Mr. 
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Zaleski responded that he and administration had decided that any future home visit training 
would be water instead of OC spray. [La Fore. 7 /22/ 13, 9:53 am.] Ms. La Fore thought that was 
odd because Mr. Zaleski had countered their Oct. 8th objections about exposure by saying it 
was necessary to allow them to learn how to fight through the experience of being sprayed. 
Ms. Klein asked Mr. Zaleski if water would void the point of having to fight through the spray. Mr. 
Zaleski replied that he wanted officers to be able to pull the canister out of their holster and use 
the button to spray defendants if needed. 

Ms. lofore. who had been excused from the October training. decided to document the 
remark in case OC exposure was ever required. "I saw what Mr. Zaleski had done to you. it 
seemed he was making on example of you. kind of. ·you fail to do what I tell you to do. this is 
what's going to happen to you."' Ms. Lefore feared that if she protested any future OC 
exposure. she could be "[put] under the light'' or her position taken away. Ms. LaFore decided 
not to use her work computer to note the conversation "because I was nervous that he would 
find it because I work so closely with him." She decided to add the note to her phone login 
book '1n case being OC sprayed came up again". [LaFore. 7 /22/ 13. 9:49 am.] When Ms. La Fore 
later learned of Appellant's five-day suspension. she "decided not to put myself out there so Mr. 
Zaleski didn't turn his target on me." [la Fore. 7 /22/13. 9:53 om.] 

IV. ANALYSIS 

Appellant bears the burden of proof that the cited actions were taken against her 
because of her report of official misconduct. Ferrel v. Colorado Dept. of Corrections. 179 P.3d 
178. 184 12007). citing C.R.S. 13-25-127(1 ): ~ also Sherrod v. American Airlines, Inc .. 132 F.3d 
1112. 1122 15th Cir. 1998). As noted above. Appellant did not file a direct appeal of either of her 
two suspensions under CSR § 19-1 O A.1.b. Therefore, the sole issue in this appeal is whether the 
cited employment actions were taken in retaliation for Appellant's claimed whistleblower 
activity. 

A. Report of Official Misconduct 

The Whistleblower Protection Ordinance does not specifically define the nature of the 
activity it protects. The act describes prohibited retaliation with the words. "no supervisor shall 
impose or threaten to impose any adverse employment action upon an employee on account 
of the empJoyee·s disclosure of information about any official misconduct to any person. 
D.R.M.C. § 2-108(0). emphasis added. The legislative declaration describes the activity in 
different words: "speak[ing] out tuny and frankly on any official misconduct" and "reporting such 
information". D.R.M.C. §2-106, emphasis added. 

The interests of the City and County of Denver and the larger interests 
of the citizens of Denver are served by encouraging all employees to 
speak out fully and frankly on any official misconduct which comes to 
their attention without fear of retaliation. Therefore, the purpose of [the 
Whistleblower Protection Ordinance of 2007] is to eliminate the 
possibility or the threat of any adverse employment action that may be 
taken against any City and County employee for reporting such 
information to appropriate reporting authorities. 

D.R.M.C. § 2-106. Legislative Declaration. 
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The intended meaning is further illuminated by the ordinance's definition of an 
··appropriate reporting authority" as "any ... person or entity vested with legal authority to 
receive. investigate, or act upon reports of official misconduct", including "the appointing 
authority for the officer or employee who is alleged to have engaged in the official misconduct 
that is the subject of the report." D.R.M.C. §2-107(0). It appears that the ordinance was 
intended to protect an employee who communicates an allegation of official misconduct to 
an official with authority to receive or act upon that information. "The employee does not need 
to prove that the employer actually committed a crime" or other alleged official misconduct. 
Stephen M. Kohn. Proving Motive in Whistleblower Cases, 38 Trial 18 (2002). citing John Hancock 
Mut. Like Ins. Co. v. NLRB. 191 F.2d 483 (D.C.Cir. 1951 ); NLRB v. Scrivener, 405 U.S. 117 (1972). 

Here, Appellant made her first communication about the safety issue when she emailed 
Mr. Zaleski on Oct. 4, 2012 as spokesperson for five other probation officers. The email conveyed 
that they had "several concerns" about the OC training, and stated that they "would rather not 
participate". Appellant asked for a meeting to discuss those concerns. [Exh. F-1.) At the 
resulting meeting held on Oct. 811'. the group expressed their belief that the training posed a 
danger to them based on their research about the serious physical effects of OC exposure. 
They a lso sought alternatives to the OC exposure and explored whether reassignments were 
available that would not require exposure. Mr. Zaleski indicated that the training would 
proceed. and that the alternatives were either not available or not acceptable. 

The group next contacted Human Resources Manager Razook. who scheduled a 
meeting with the Agency appointing authority, Court Administrator Matthew Mcconville. The 
same health and safety concerns were communicated to Mr. Mcconville. and the same 
alternatives proposed. Mr. Mcconville responded that the training was required in order for 
probation officers to go into the field to do home visits. a new job requirement. Mr. Mcconville 
testified that he had no opinion about whether carrying OC spray was necessary for the safety 
of probation officers, but that he deferred to his Chief Probation Officer's decision on that 
matter. [McConville, 5/13/13, 2:12. 2:25 pm.] 

On Oct. 10th, Appellant participated in the classroom portion of the training, but refused 
to undergo the OC exposure. Based on that refusal. Mr. Zaleski reassigned her from the SOU to 
the first-time DUI unit, and issued a written reprimand on Dec. 12. 2012. His reasoning was that 
she was unable to perform the essential functions of the SOU position because she lacked the 
mandatory OC training. Appellant argues that this was not the real reason for the negative 
employment actions. In any event, Appellant spoke out about her safety concerns on Oct. 81h 

to the appointing authority, an official able to receive and act upon those concerns. and 
thereafter was the sole probation officer who refused to undergo the training. Those concerns 
alleged an abuse of authority in subjecting officers to what Mr. Zaleski concedes is a chemical 
weapon that could cause serious injury, and thus violates the law. D.R.M.C. § 2-107(d). The 
Agency does not contend that Appellant's disclosure was made in bad faith or that she is 
otherwise unprotected by the whistleblower ordinance under D.R.M.C. § 2-108. Based on that 
evidence, I find that Appellant first reported official misconduct on Oct. 8. 2012. Appellant's 
Oct. 151h report to Risk Management Officer Bankes was not revealed to the Agency until 
Appellant's Jan. 22nd response to show cause order, and therefore could not either logically or 
legally be the motive for the adverse actions imposed in 2012. See In re Harrison. CSA 55-07, 62 
(6/17/10). 

On Jan.22.2013, Appellant specified the nature of her disclosure by asserting in this 
whistleblower appeal that Mr. Zaleski intended to commit second degree assault. a class three 
felony, and abused his authority by threats of discipline for failure to obey his order to undergo 
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OC exposure. [Appellant's Response to Order to Show Cause. citing CRS § 18-3-203(1 )lb).] In 
the words of the ordinance, Appellant asserted that the mandatory OC exposure was a 
violation of the law and an abuse of official authority. D.R.M.C. § 2-107(d). 

Appellant must also establish that her disclosure raised a matter of public rather than 
individual concern. In re Harrison, CSA 55-07. 66 ( 6/ 17 / 10). "' A public employee's speech 
involves a matter of public concern if it can 'be fairly considered as relating to any matter of 
political, social or other concern to the community.'" Green v. Philadelphia Housing 
Authority. 105 F .3d 882, 885. 885-86 (3d Cir.1997). quoting Connick v. Myers, 461 U.S. 138, 146 
I 1983). Speech by public employees about their employment "is deemed to be speech 
about a public concern if not about matters of merely personal interest." Swineford v. Snyder 
County, Pa., 15 F.3d 1258, 1271 (3rd Cir. 1994). Here, Appellant's report of official misconduct 
was on attempt to communicate to her employer actual or potential wrongdoing on the part 
of o government official. See~ Givhan v. Western Line Consol. School Dist .. 439 U.S. 410 
( 1979). I find that the Probation Department's new policy of mandatory OC exposure of city 
probation officers which led directly to three worker's compensation claims sufficiently states a 
matter of public concern under the whistleblower ordinance. 

B. Adverse actions 

The Agency argues that Appellant's reassignment was not an adverse employment 
action because it was merely an assignment of different job duties within the same category. 
That argument discounts the plain language of the whistleblower ordinance, which defines an 
adverse employment action as "any direct or indirect form of employment discipline or penalty. 
including, but not limited to ... transfer. reassignment. [or] withholding of work ... " The ordinance 
specifically lists suspensions. official reprimands. and denial of a benefit as examples of adverse 
employment actions. D.R.M.C. § 2-107(bl. The Career Service Board has interpreted the 
ordinance as prohibiting a "broad scope" of adverse actions. including placement on 
investigatory leave. In re Muller. CSB 48-08, 2 ( 10/24/08). 

Thus, Appellant has established that the December reprimand. February and May 
suspensions. and denials of sick leave for Oct. 10, 2012 and Apr. 4, 2013, were adverse 
employment actions within the meaning of the ordinance. 

C. Retaliatory motive 

The motive to retaliate for whistleblower activity may be established by direct or 
circumstantial evidence. Price Waterhouse v. Hopkins, 490 U.S. 228 (1989); USPS Bd. Of 
Governors v. Aikens . 460 U.S. 711. 714 ( 1983). A "'convincing mosaic' of circumstantial 
evidence" permits on inference that the decision-maker was motivated by o desire to retaliate 
against an employee for her report of official misconduct. See Rhodes v. Illinois Dept. of 
Transportation, 359 F.3d 498,504 (7th Cir. 2004.) Courts hove found that many factors may be 
relevant to the existence of o retaliatory motive. Among them ore close proximity in time to the 
whistleblower activity, conflicts in the stated reasons for agency actions, procedural irregularities 
in the discipline, inconsistent enforcement of rules. and changes in management's attitude 
toward the whistleblower. See Proving Motive in Whistleblower Coses. supra. Proof that an 
employer's justification for adverse actions was "unworthy of credence" or actually false is strong 
circumstantial evidence of intentional retaliation. Reeves v. Sanderson Plumbing Products. 530 
U.S. 133 134 (2000). The Career Service Boord has identified an agency's misuse of a rule against 
a whistleblower as one indication that the action was adverse under the whistleblower 
ordinance. In re Muller, supra, at 2. 
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l . October denial of sick leave 

Appellant presented evidence that she was denied earned sick leave the day ofter she 
refused to participate in the OC training. The Agency defended its actions by asserting that Mr. 
Zaleski denied the leave because Appellant had failed to seek permission from her supervisor 
before leaving. Appellant admits that that is true. and also concedes that she had not decided 
to see a doctor at the time she left the training. There is no evidence that Mr. Zaleski was 
motivated by the fact that Appellant hod objected to the training. I find that Appellant did not 
meet her burden to show that denial of sick leave constituted retaliation for expressing those 
objections. 

2. October reassignment to DUI unit 

On Oct.30.2012. Mr. Zaleski announced Appellant's reassignment to the DUI unit. along 
with other moves and reassignments. [Exh. 10.J He informed Appenant that the action was 
token because she did not hove the mandatory OC training. and therefore could not perform 
home visits. a new job requirement that would be implemented shortly. 

AppeUont argues that the stated reason was not the real one because the reassignment 
was inconsistent with the needs of the deportment. Mr. Zaleski admitted that Appellant's 
replacement in SOU was not certified to monitor sex offenders, and had not yet completed the 
training needed to do home visits as of Moy, 2013. [Zaleski. 5/14/13. 9:47 am.} Mr. Zaleski took 
over as supervisor ofter Ms. Klein's May departure. and he also lacks the specialized certification. 
[Zaleski. S/14/ 13, l :OS pm.} Appellant informed Mr. Zaleski at the time of the reassignment that 
she was not certified to supervise DUI offenders. Mr. Zaleski testified that he believed Appellant's 
replacement in SOU was better qualified to monitor sex offenders than Appellant because he 
had the OC training, despite being a new officer without probation experience or certification 
in the field. 

Appellant hos sixteen years of experience supervising sex offenders. a field requiring 
specialized knowledge and skills. {Appellant. 5/13/13. 3:30 pm.J Five months before the 
reassignment. Mr. Zaleski hod told Appellant that her skiUs were best suited for the SOU unit. Her 
March 2013 PEPR notes that "[t}he sex offender caseload is a good assignment for Dawn 
because she is aware of the standards for that population .. . Ms. Bienek is a seasoned officer 
especially in the realm of supervising sex offenders. Her cases reflect the complexities clients 
present and the myriad of treatment agencies. polygraph agencies, law enforcement agencies 
and victim rights issues that ore found within these coses." [Exh. CC-2.J Her supervisor 
commented in March 2013 that "Dawn Bienek is assigned to the sex offender team and this 
assignment is a good fit for her." {Exh. CC-6.J Ms. DeRoehn testified that Appellant's 
reassignment was not in the best interest of the Probation Deportment because it did not toke 
advantage of Appellant's expertise with sex off enders. {DeRoehn. 5/ 13/ 13. 2:07 pm. J 

Mr. Zaleski reorganized the deportment into specialized teams in June 2012, and issued 
the policy requiring probation officers to carry OC spray on Oct. 30, 2012. [Exh. DD.} "We were 
moving toward more face-to-face contact, and home visits." [Zaleski. 5/ 14/13. 9:20 om.} Home 
visits were not a part of the duties of probation officers prior to that time. [Zaleski. 5/ 14/13, 9:23 
am.J After Appellant's report of official misconduct, Mr. Zaleski determined that conducting 
home visits was an essential duty of the position of probation officer. and that Appellant was 
disqualified from the SOU absent the OC training. [Zaleski, 5/14/13. 9:47 om.} Mr. Zaleski 
admitted that he is not an expert in the effects of OC exposure. [Zaleski. 5/14/13, l :07 pm.) 
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Appellant also argued that the reassignment was inconsistent with the treatment of other 
probation officers who did not complete the OC training. Francisco Morales and Candace 
La Fore were left in their positions despite their lack of OC training. Mr. Zaleski testified that these 
decisions were made because there was no OC training yet scheduled in their teams. and the 
department was very close to beginning home visits in Appellant's team. [Zaleski. 5/14/13. 1 :17 
pm.] Home visits hod not started in the SOU in November, and in fact were never implemented 
in any of the team units because "we were preoccupied with other things". [Zaleski. 5/ 14/ 13, 
2:07 pm.] Probation officers never carried OC spray because the belts in which they were to be 
carried hod not yet arrived by the first day of hearing. The policy requiring use of OC spray was 
rescinded shortly thereafter. [DeRoehn. 5/ 13/ 13, 2:02 pm; Exh. G.] Appellant was reassigned 
despite the fact that she agreed on Oct. 11th to take the next OC training. 

In any event. Appellant was not similarly situated to either Mr. Moroles or Ms. LaFore. since 
neither refused to participate in the training. Mr. Moroles was on vacation on Oct. 10th• and Ms. 
LaFore had been excused by Mr. Zaleski. In addition. Ms. LaFore attended the Oct. 81h meetings 
with management to protest the OC exposure along with Appellant. Mr. Zaleski excused her 
from training that very day, which tends to rebut an inference that the Oct. 8th protest alone led 
to retaliation. The evidence indicates that the reassignment decision was made by Mr. Zaleski 
based on his determination that conducting home visits was now an essential duty of a 
probation officer in the SOU, and that OC exposure was necessary training for home visits. As 
Chief Probation Officer. Mr. Zaleski hod the authority to make training decisions for his officers. 
find that Appellant did not meet her burden to establish that the decision to reassign her was 
actually motivated by a desire to retaliate against her for speaking out about the OC training, 
rather than her failure to complete the necessary training. 

3. November denial of vacation leave 

Appellant was denied four hours of vacation leave on Nov. 21, 2012 by her supervisor, Ms. 
Cueva, on the basis that Appellant hod just returned from a two-week vacation. and Appellant 
was needed to shore the workload of the newly formed unit with two other employees who had 
been handling the entire caseload. Appellant presented evidence that Ms. Cueva has been 
supportive of her after the OC incident. and urged her not to give up because she is an 
invaluable employee. [Cueva, 5/ 13/13, l 0:38, 11 :03 om.] The business reasons presented by Ms. 
Cueva for the denial of leave are convincing and unrebutted. and there is no evidence that Ms. 
Cueva was motivated by an interest in punishing Appellant for expressing her objections to the 
OC training. 

4. December written reprimand 

Mr. Zaleski imposed a written reprimand on Appellant for disobeying his directive to 
attend the October 10th OC training. Appellant admitted that she refused to participate in the 
full OC training based on her health and safety objections to the exposure, and does not deny 
that she was ordered to do so. Appellant argues that the order was illegal and an attempt to 
commit a second degree assault. Although the disciplinary letter recounts Appellant's Oct. 8th 

expressions of concern about the safety of the training, Appellant presented no evidence that 
the written reprimand was actually issued in retaliation for her reports of official misconduct 
rather than her refusal to complete the training. The disciplinary letter was issued over a month 
before Appellant accused Mr. Zaleski of on intent to commit second degree assault. 
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5. February susoension 

A few days ofter Appellant filed this appeal. the Agency issued a pre-disciplinary letter 
based on Appellant's failure to obtain permission from her supervisor before altering her 
schedule by working an additional four hours on Oct. 12, 2012. 

The allegations in Appellant's Response to the Show Cause Order led the Sheriff's 
Department to withdraw its offer to conduct the OC training around the middle of January, 
2013. That resulted in cancellation of the training academy, one of Mr. Zaleski's signature 
achievements. At a staff meeting shortly thereafter. Mr. Zaleski announced that the appeal was 
preventing him from hiring four new employees to assist with the deportment's heavy caseload. 
Mr. Zaleski discovered in reading Appellant's response that she was accusing him of intent to 
commit second degree assault based on the mandatory OC exposure. On Feb. 41h, Mr. Zaleski 
issued a one-day suspension for foiling to obtain permission from a supervisor before working four 
hours over her schedule on Oct. 12, 2012. The pre-disciplinary letter hod been sent a few days 
ofter the appeal was filed but before Appellant's accusation of assault in her response. 

Appellant admits that she worked those extra hours on Oct. 121h, as asserted in the 
suspension letter. She presents mitigating circumstances for that overtime. Appellant testified 
that she informed Ms. Cueva that she had evening meetings with clients that week. and asked 
Ms. Maes on Friday how to handle her then-inevitable extra hours. She also argued that 
overtime could have been prevented if Mr. Zaleski had not denied her sick leave for Oct. 101h. 

None of those facts completely excuse the deviation from her schedule. 

AppeOont also claims that the discipline was untimely and was improper stacking. since it 
occurred on the same week as the OC training for which she was already punished. However. 
the underlying conduct-working extra hours on Friday Oct. 12th - is separate from the act of 
refusing to attend mandatory training on Oct. 10th• The Career Service Rules do not require on 
agency to combine all relatively contemporaneous misconduct into one disciplinary action. 
especially when as here they are different types of misconduct. In addition. while a delay of 
three months from the event is unusual. it does not violate the rules. This discipline was first 
contemplated a month after issuance of the written reprimand related to the refusal of training. 
Appellant did not prove that she was prejudiced by the delay. It was also in progress a week 
before Appellant revealed her accusation of assault. and before the Sheriff's Department 
decided to withdraw as OC trainers. I find that a one-day suspension under these 
circumstances does not evidence a motive to retaliate for her report of official misconduct. 

6. Morch PEPR 

Appellant contends that the Agency weighed Appellant's discipline and refusal of OC 
training more heavily than was justified under the PEPR, but did not submit any evidence in 
support of that argument. In any event. the evidence does not indicate that the satisfactory 
PEPR was on "adverse employment action" within the meaning of the ordinance. D.R.M.C. § 2-
107(b). I therefore find that Appellant did not meet her burden as to that issue. 

7. May five-day suspension 

Finally, Appellant urges a finding that the five-day suspension was motivated by her 
whistleblower activity. Appellant presented evidence that demonstrated a strong relationship 
between her report of official misconduct and Mr. Zaleski's increasingly negative reactions to her 
as the whistleblower claim proceeded through this appeal process. In late January, Mr. Zaleski 
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became concerned about Appellant's accusation of assault in this appeal. The Sheriffs 
Department then refused to undertake any further training while the appeal was pending. This 
in turn required discontinuation of the training academy and postponement of further new hires, 
despite the heavy caseload being carried by current staff. Employees began to question Mr. 
Zaleski's decisions. and the Court Administrator hesitated to permit him to proceed with various 
projects. A month later, employees were invited to private meetings with Mr. Mcconville to offer 
their opinions about Mr. Zaleski's leadership. Some indicated that the OC exposure, the issue 
initially raised by Appenant and kept alive by this appeal, was still a major concern among the 
probation officers. 

While that investigation continued, Ms. Cueva told Mr. Zaleski that Appellant hod left 
without permission on April 4th, and asked him if her grant of 1.5 hours of sick leave had been 
appropriate. Mr. Zaleski consulted with Human Resources Manager Suzanne Razook. Three 
weeks later. Mr. Zaleski ordered the leave rescinded by issuance of a Kronos change form 
addressed to the previous pay period. [26-13 Exh. E-3.] On Apr. 25th, Mr. Zaleski and Ms. Cueva 
met with Appellant to inform her that the sick leave was being reversed and that discipline was 
being considered. Appellant was present with her representative and responded to the 
allegations at that time. Mr. Zaleski demonstrated that he considered Appellant a threat to his 
employment when he told her defiantly during that meeting that he was "not going anywhere". 
[Cruz, 7 /22/13, 8:57 am.] 

During the month of Moy. Mr. Mcconville met with Mr. Zaleski weekly to share employee 
feedback and work on a plan to improve low departmental morale. As a result. Mr. Zaleski was 
informed that many of his policies would be changed. On Moy 20th, Mr. Zaleski was placed on 
a formal Performance Improvement Plan. 

On May 8th, while Appellant was on leave to prepare for the hearing in this appeal, the 
pre-disciplinary letter was moiled. The letter set the pre-disciplinary meeting for May 16th• two 
days after the scheduled hearing in this appeal. Appellant did not attend that pre-disciplinary 
meeting or submit a written response. The letter of suspension was written on May 20th• the same 
day Mr. Zaleski was served with his PIP. At that time, Mr. Zaleski was aware that his OC policy 
and the chain of command would shortly be reversed. The suspension was not mailed until Moy 
30th, despite requiring few revisions from the pre-disciplinary letter. The following day, May 31 st, 

Mr. Zaleski unilaterally and without authority rescinded most of the policies he had initiated, 
including the practice of OC exposure. His memo admitted to the entire department that his 
actions had caused dissatisfaction and a negative work environment. Mr. Zaleski testified that 
he drafted the May 31 st memo over the course of about a week, and was frustrated and 
unhappy about his PIP when he sent it out. [Zaleski, 7 /22/ 13, 12:34, l :20 pm.] Although May 31 st 

was Mr. Zoleski's last full day at work, the memo referred to his future plans to work with a 
different officer each week, and promised more details would be forthcoming. (26-13 Exh. G-4.) 

Mr. Zaleski's unauthorized memo rescinding his most important policies is inexplicable 
except as an ill-advised attempt to preserve his employment with the city. The new Court 
Administrator testified that implementation of that memo would "cause chaos", and ordered 
him to retract the memo and clarify the chain of command. Mr. Zaleski did not do so, leaving 
the status of those policies uncertain for months. It is clear from the evidence that Mr. Zaleski 
was motivated in toking these actions by something other than the legitimate business interests 
of the Agency. 

Appellant also points out that Mr. Zaleski intervened in her supervisor's leave decision 
under unusual circumstances, including procedural irregularities. He escalated to Human 
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Resources a minor issue regarding a mere 1.5 hours of sick leave. He then ordered Appellant to 
meet with him to announce that it would be rescinded and discipline was being considered. a 
meeting not contemplated by the disciplinary rules. The reversal of the supervisor's leave was 
not implemented until three weeks after the incident. requiring a Kronos change order. 

This reversal amounted to a change in Ms. Cueva's usual practice of allowing her 
subordinates to take earned sick leave even without advance permission if circumstances justify 
the leave, as long as they communicate with her after the fact. Ms. DeRoehn testified that she 
has left work because of an emergency and was never disciplined on that basis. Ms. Cruz left 
work without specific permission on one occasion after experiencing the loss of her baby. In this 
case. Appellant was experiencing anxiety after seeing Mr. Zaleski many times that morning. and 
had just returned from her mother's funeral. 

It is also persuasive that Appellant was held to a new and different standard for 
requesting leave than the other probation officers. and that Appellant's experienced supervisor 
retroactively entered the sick leave in spite of her knowledge of that standard. Two other 
supervisors testified that a request for earned sick leave has never been denied within the 
department. [Klein, 5/ 13/ 13, 9:37 am: Maes, 5/ I 3/ 13, 11 :37 am.] Retroactive leave has been 
approved for other employees without discipline. [Cruz, DeRoehn.] Ms. Cueva noted that the 
changing probation caseload, coverage needs and court deadlines often requires flexibility in 
scheduling. Ms. Cueva stated she routinely approves later time off if an officer "got stuck with a 
probationer," as long as the employee "communicates with me." [Cueva, 5/13/13, 10:57 am.] 
"It's a very good team, everyone helps out" to assure coverage. [Cueva. 7/22/13. 3:47 pm.] Ms. 
Maes also allows employees to make up their time. [Moes, 5/ 13/ 13, 12:20 pm.] 

Neither disciplinary letter mentioned that Appellant's supervisor had approved the 1 .5 
leave hours and added them to Appellant's time records, o fact of undisputed relevance. [26-
13 Exhs. E. F.] More importantly. the decision-maker was not informed of that fact until the date 
of the hearing in this appeal, and stated that it could hove made a difference in her disciplinary 
decision. [Langham, 7/22/13, 4:04 pm.] At the Apr. 251h meeting, Mr. Zaleski and Ms. Cueva 
heard Appellant's response to the allegations, and acknowledged that Ms. Cueva had initially 
approved the leave. Those involved in the disciplinary process were aware that Appellant hod 
recently accused Mr. Zaleski of official misconduct. Mr. Zaleski alone attended the pre
disciplinary meeting with Ms. Langham. but withheld from her the potentially determinative fact 
that the leave had been approved by her supervisor. As a result, the decision-maker was 
deprived of information known to Mr. Zaleski that may have produced a result favorable to 
Appellant. 

Mr. Zaleski admitted that he was not happy about his PIP and the changes to his policies. 
and blamed Appellant for weakening his authority and damaging his standing with Mr. 
Mcconville by her allegations against him. By Apr. 25, 2013. all disciplinary issues stemming from 
the Oct. 10th training had been resolved against Appellant. On Apr. 4, 2013, a new issue arose. 
presenting Mr. Zaleski him with a timely opportunity to punish Appellant for the harm he believed 
she hod caused him by her January allegation of assault. The above deviations from the usual 
disciplinary procedure were all within Mr. Zaleski's control and all operated to Appellant's 
disadvantage, supporting a finding that they were motivated by his desire to retaliate against 
Appellant for her vocal objections to his OC training. 

Mr. Zaleski showed obvious antagonism toward Appellant during his May and July 
appearances as a witness. The tone of anger in his testimony is convincing evidence that Mr. 
Zaleski was motivated by o growing sense of grievance at the effect Appellant's whistleblower 
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claim was having on his career with the city. On the last day of hearing, Mr. Zaleski began his 
testimony by admitting that he was "not very happy to be here" because he resigned his 
position as Chief Probation Officer "because of everything you caused." [Zaleski, 7 /22/13, 12:09 
pm.] There is no evidence or argument that "everything you caused" can refer to anything but 
Appellant's vocal resistance to OC exposure. 

Events subsequent to the suspension also support a finding of retaliation. Upon receiving 
Mr. Zateski's memo retracting the OC policy, Appellant immediately sought restoration of her 
SOU assignment. In his discussion with Ms. Langham about this request, Mr. Zaleski placed the 
depth of his resentment on full display. He described Appellant's actions as harassment, 
"berating" of him. and "continuing your hostile work environment actions against me ... [y]ou 
were continually throwing accusation after accusation after accusation because you failed to 
do your job." [Zaleski, 7 /22/ 13, 1 :04 pm.] Mr. Zaleski con only be referring to the whistleblower 
allegations, since there is no evidence that Appellant failed to do her job by seeking 
reassignment. In raising the whistlebtower allegations in this context, Mr. Zaleski reveals that the 
whistlebtower activity was the deciding factor in denial of the reassignment. It is worth noting 
that Mr. Zaleski was in possession of the same facts about Appellant's accusations and their 
negative effect on him when he imposed the five-day suspension. 

The evidence also reveals a marked change in the reason given by the Agency for its 
decision on Appellant's assignment. In October following the OC training, Appellant was 
reassigned based on her lock of that training. The following June, the Agency denied the 
reassignment request because Appellant had incurred discipline since her November transfer to 
DUI. It is not readily apparent why minor discipline for timekeeping and attendance issues would 
disqualify her from reassignment bock to a position she had held for thirteen years and for which 
by all accounts she was "a good fit." Mr. Zaleski himself played an important rote in those 
disciplinary actions, and all stemmed from the events surrounding the OC training. While the 
October transfer appeared to be somewhat inconsistent with the needs of the Agency for 
experienced SOU officers, the June denial of reinstatement made even less business sense ofter 
OC training was eliminated. 

The credible and balanced testimony of five probation officers also supports a finding 
that the five-day suspension was motivated by a desire to punish Appellant for speaking out on 
the OC training. Several stated Appellant was targeted by Mr. Zaleski for her activities, and that 
they feared they would "be next" because they were subpoenaed to testify for Appellant. 
[DeRoehn, Rocha, Cruz, laFore.] Ms. Cruz testified on July 22nd that she was "less nervous now 
that Mr. Zaleski is out." Despite Ms. LaFore's close working relationship with Mr. Zaleski, she was so 
fearful of losing her job for any act in support of Appellant that she hid her notes of Mr. Zateski's 
statement that water would be used instead of OC. [LaFore, 7 /22/ 13, 9:49 am.] Their 
opportunity to observe the parties within the working environment in the ten months since the 
protected activity renders their testimony on this subject of particular weight and reliability. 

In sum, the evidence supports a finding that the Agency imposed the five-day suspension 
in retaliation for Appellant's whistleblower activity. The Agency foiled to consider several 
relevant facts in making its disciplinary decision: l) the leave was approved retroactively by 
Appellant's supervisor based on her current practices; 2) despite her anxiety, Appellant made 
reasonable attempts to contact her supervisor, and spoke to and emailed another supervisor, in 
on hour-long effort to obtain advance permission to leave; and 3} Mr. Zaleski was permitted to 
act as accuser against the whistteblower under circumstances depriving her of essential fairness 
during the disciplinary process. 
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The suspension itself was inconsistent with prior attendance practices within a 
department that was required by its work to provide flexibility in its work hours. The level of 
discipline imposed was so out of proportion to the minor nature of the offense - leaving 1 .5 hours 
early on an emotional day following the death of a parent - that a reasonable administrator 
would not have imposed it for purposes of enforcing the disciplinary rules. The evidence 
indicates that the Agency's stated reason for the adverse action was not the real motivation for 
it. Ms. Cueva had approved the 1.5 hours of leave retroactively. and Mr. Zaleski, the official 
accused of official misconduct. concealed that critical fact from the Agency's decision-maker. 
The totality of the evidence indicates that Mr. Zaleski was permitted to act as the moving force 
behind this discipline, and that he was induced to toke this unfavorable action by his increasing 
resentment of Appellant for her report of official misconduct and the effects that report was 
having on his authority, credibility with Court Administration, and employment status. 

I find that the evidence establishes by a preponderance of the evidence that the 
Agency retaliated against Appellant for her report of official misconduct by its imposition of the 
five-day suspension on May 20, 2013. Appellant failed to prove that all other adverse actions 
taken against her were motivated by a desire to retaliate against her for her report of official 
misconduct. 

Based on the foregoing findings and conclusions of law, it is hereby found and ordered 
as follows: 

1. The Agency's five-day suspension doted May 20. 2013 is REVERSED. 

2. The Agency is ordered to remove the suspension from Appellant's file, restore pay lost 
as a result of the suspension, remove the 1.5 hours of unauthorized leave, and take all other 
actions necessary to rescind the effects of that discipliR 

Done this 30th day of August, 2013. 
Valerie McNaughto 
Career Service Hearing Officer 
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