EXECUTIVE ORDER NO. 136

TO: All Departments and Agencies Under the Mayor
FROM: John W. Hickenlooper, Mayor

DATE: May 21, 2009

SUBJECT: Non-displacement of Qualified Workers under City Service Contracts

Purpose: When a city service contract expires, and a follow-on contract is
awarded for the same service, at the same location, the successor contractor or its
subcontractors often hires the majority of the predecessor’s employees. On some
occasions, however, a successor contractor or its subcontractors hires a new work force.
thus displacing the predecessor’s employees.

The City and County of Denver’s procurement interests in economy and
efficiency are served when the successor contractor hires the predecessor’s employees. A
carryover work force reduces disruption to the delivery of services during the period of
transition between contractors and provides the City and County of Denver benefits of an
experienced and trained work force that is familiar with the city’s personnel, facilities and
requirements.

0.0 Applicable Authority. The applicable authority relevant to the
provisions and requirements of this Executive Order is found in §
2.2.10 (A) and (C) of the Charter of the City and County of Denver, as
well as in the Mayor’s authority to make and enforce contracts on
behalf of the City and County of Denver as set forth in §§ 2.2.3 and
2.2.4 of the Charter.

1.0 Policy. It is the policy of the City and County of Denver that city
service contracts and solicitations for such contracts shall include a
clause that requires the contractor, and its subcontractors, under a
contract that succeeds a contract for performance of the same or
similar services at the same location, to oftfer those employees (other
than managerial and supervisory employees) employed under the
predecessor contract whose employment will be terminated as a result
of the award of the successor contract, a right of first refusal of
employment under the contract in positions for which they are
qualified. There shall be no employment openings under the contract
until such right of first refusal has been provided. Nothing in this
order shall be construed to permit a contractor or subcontractor to fail
to comply with any provision of any other Executive Order or other
applicable laws and policies.



2.0

3.0

4.0

Applicability. As used in this Executive Order, the term “city
services contract” shall mean a contract entered into directly by the
City and County of Denver with a private contractor to provide
maintenance or operational services to a city building or facility, and
to which either the city’s Living Wage Ordinance (Sec. 20-80,
D.R.M.C.) or the city’s Prevailing Wage Ordinance (Sec. 20-76)
otherwise applies; to wit, this Executive Order shall apply to contracts
for the performance of work by the following types of service
employees only:

A. Parking lot attendant.

B. - Security guard.

C. Child care worker at any public building or public parking
facility owned by the city.

D. Clerical support worker.

E. Janitors or custodian, including window washers and other

similar janitorial or custodial work.

Authority to Exempt Contracts. If the head of any department or
agency finds that the application of any of the requirements of any
requirement of this Executive Order would not serve the purposes of
this order or would impair the ability of the City and County of
Denver to procure services on an economical and efficient basis, the
head of such department or agency may exempt its department or
agency from the requirements of any or all of this Executive Order
with respect to a particular city services contract or any class of city
services contracts.

Contract Clause. The following contract clause shall be included in
solicitations for city service contracts that succeed contracts for
performance of the same service at the same location and in the
contract itself:

“NONDISPLACEMENT OF QUALIFIED WORKERS

“(a) Consistent with the efficient performance of this contract, the
contractor and its subcontractors shall, except as otherwise provided
herein, in good faith offer those employees (other than managerial and
supervisory employees) employed under the predecessor contract
whose employment will be terminated as a result of award of this
contract or the expiration of the contract under which the employees
were hired, a right of first refusal of employment under this contract in
positions for which employees are qualified. The contractor and its
subcontractors shall determine the number of employees necessary for
efficient performance of the work. Except as provided in paragraph
(b) there shall be no employment opening under this contract, and the



contractor and any subcontractors shall not offer employment under
this contract, to any person prior to having complied fully with this
obligation. The contractor and its subcontractors shall make an
express offer of employment to each employee as provided herein and
shall state the time within which the employee must accept such offer,
but in no case shall the period within which the employee must accept
the offer of employment be less than 10 days.

“(b) The contractor shall retain, for a ninety (90) day transition
employment period, qualified employees who have exercised their
right to accept employment with the contractor as provided in
paragraph (a) of this section. During the ninety (90) day transition
employment period, the contractor shall not discharge without cause
an employee retained pursuant to this section. For purposes of this
section, the term “cause” shall include, but not be limited to, the
employee’s conduct while employed under the predecessor contract
that may have contributed to any decision to terminate the predecessor
contract. At the end of the ninety (90) day transition employment
period, the contractor shall perform a written performance evaluation
for each service employee retained pursuant to this section. If the
employee’s performance during such ninety (90) day period is
satisfactory, the contractor shall offer the employee continucd
employment under the terms and conditions established by the
contractor or as required by law; provided, however, nothing in this
section shall be construed to create any right or entitlement to
continued employment by the contractor for any particular period of
time in excess of the ninety (90) day transition employment period.

“(c) Notwithstanding the obligation under paragraph (a) above, the
contractor and any subcontractors (1) may employ under this contract
any employee who has worked for the contractor or subcontractor for
at least 3 months immediately preceding the commencement of this
contract and who would otherwise face lay-off or discharge, (2) are not
required to offer a right of first refusal to any employee(s) of the
predecessor contractor who are not service employees within the
meaning of Section 3.0 of Executive Order No. 136, and (3) are not
required to offer a right of first refusal to any employee(s) of the
predecessor contractor whom the contractor or any of its
subcontractors reasonably believes, based on the particular employee’s
past performance, has failed to perform suitably on the job.

“(d) The contractor shall, not less than 10 days before completion
of this contract, furnish the contract administrator a certified list of the
names of all service employees working under this contract and its
subcontracts during the last month of contract performance. The list
shall also contain anniversary dates of employment of each service
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6.0

7.0

7.1

employee under this contract and its predecessor contracts either with
the current or predecessor contractors or their subcontractors. The
contract administrator will provide the list to the successor contractor.,
and the list shall be provided on request to employees or their
representatives.

“e) Ifit is determined that the contractor or its subcontractors are
not in compliance with the requirements of this clause, appropriate
sanctions may be imposed and remedies invoked against the contractor
or its subcontractors, as provided in this contract.

“(f) Inevery subcontract entered into in order to perform services
under this contract, the contractor will include provisions that ensure
that each subcontractor will honor the requirements of paragraphs (a)
through (b) with respect to the employees of a predecessor
subcontractor or subcontractors working under this contract, as well as
of a predecessor contractor and its subcontractors. The subcontract
shall also include provisions to ensure that the subcontractor will
provide the contractor with the information about the employees of the
subcontractor needed by the contractor to comply with paragraph (c)
above. The contractor will take such action with respect to any such
subcontract as may be directed by the contract administrator as a
means of enforcing such provisions, including the imposition of
sanctions for non-compliance: provided, however, that if the
contractor, as a result of such direction, becomes involved in litigation
with a subcontractor, or is threatened with such involvement, the
contractor may request that the city enter into such litigation to protect
the interest of the city.”

Enforcement. The head of the department or agency administering a
particular city service contract is responsible for receiving any
complaints, investigating, and obtaining compliance with this
Executive Order and any contractual provision entered into pursuant
to this order.

Severability. If any provision of this Executive Order, or the
application of such provision to any person or circumstance, is held o
be invalid, the remainder of this order and the application of the
provisions of such to any person or circumstance shall not be affected.
Thereby.

General Provisions.

Nothing in this Executive Order shall be construed to impair
or otherwise affect the authority granted by law to any
department or agency of the city.



7.2 This Executive Order shall be implemented consistent with
applicable law and subject to the availability of appropriations.

7.3 This Executive Order is not intended to, and does not, create
any right or benefit, substantive or procedural, enforceable at
law or in equity by any party against the City and County of
Denver, its departments, agencies, officers, employees, agents
or any other person.

.

8.0 Effective Date. This order shall become effective immediately and shall
apply to solicitations for city service contracts issued on or after the date set forth
above.

[Rest of page left intentionally blank.]



D@g&’f‘( Fm\&t '

tomey

Nancy Sever"son 4
Manager of Environmental Health

Kevin Patterson
Manager of Parks & Recreation

Manager of Public Works
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