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BOARD OF ENVIRONMENTAL HEALTH NOVEMBER-DECEMBER MEETING
THURSDAY, NOVEMBER 19, 2009, 5:30 P.M.

200 W. 14TH AVENUE, 1ST FLOOR
Call Meeting to Order

The Vice-chair, Dr. Chris Wiant, called the meeting to order at 5:35 p.m.  
· Roll Call – Dr. Wiant took roll call.  Present:  Dr. Lloyd Burton, Mr. Leo Goto and Ms. Merril Stern.  Dr. Burton said he will need to leave the meeting at 6:30 due to a previous commitment.        
· Approval of the Agenda – Dr. Wiant asked for a motion to approve the November 19, 2009 agenda.  Mr. Goto made a motion to approve the November 19, 2009 agenda and Ms. Stern seconded the motion.  Motion passed 4 – 0.  
· Approval of Minutes – Dr. Wiant asked for a motion to approve the September 10, 2009 minutes.  Ms. Stern made a motion to approve the September 10, 2009 minutes as written and Mr. Goto seconded the motion.  Motion passed 4 – 0.  
Public Comment on Items Not on the Agenda

There were no comments on items not on the agenda. 
Oath
Dr. Wiant administered the oath to those who would be offering testimony. 

Docket No. BEH 09-06 a Request from Denver Transit Construction Group and the Regional Transportation District for a Variance from the City & County of Denver’s Noise Ordinance
Dr. Wiant called Docket No. BEH 09-06 and asked the representative from Denver Transit Construction Group (DTCG) to present the request for a variance from the City and County of Denver’s Noise Ordinance, Chapter 36, of the Denver Revised Municipal Code (DMAC).  Mr. Ryan Espoy introduced himself and said he is the Area Engineer and Project Manager with DTCG.  Mr. Espoy said DTCG is asking for the noise variance to be granted for the purposes of nighttime bridge improvements at four locations and rail track tie-ins at one location.  It is requested that the variance include weekday and weekend nights from 12/01/09 to 12/01/2012 in order to accommodate nighttime construction work.  He mentioned that land use around the proposed nighttime work sites varies from primarily industrial to a mixture of residential and commercial.  

Mr. Espoy spoke about the areas where nighttime work is necessary noting the specific nighttime work, which includes nighttime bridge improvements at Sheridan Blvd, Federal Blvd, Decatur Street, and connecting new rail line to existing rail line near the Auraria Campus.  He briefly reviewed the benefits to completing the work at night.  There is a reduced likelihood of accidents, traffic volumes are significantly reduced, reduced air pollution as a result of less congestion, less disruption to businesses and homes, and the cost of the project is lower because the work can be completed more efficiently at night than during daytime hours.    

Mr. Espoy discussed how the project would have to be completed during the daytime hours if the variance is not granted noting the negative impacts to traffic, air quality, public safety, and disruption to local businesses.  It would also increase the time for construction activities by approximately one year.  Mr. Espoy reported on the various noise mitigation and best management practices to be used to minimize noise impacts to the community.  Dr. Wiant thanked Mr. Espoy for presenting the request for the variance and asked to hear from the Department of Environmental Health (DEH).  
Mr. Paul Riedesel, noise specialist with Environmental Quality (EQ), said that more than a month ago the department notified 11 neighborhood organizations and the offices of Councilman Rich Garcia and Councilwoman Judy Montero about the project and the nighttime work.  He noted that DEH didn’t receive any responses with concerns about the nighttime work or the project.  Dr. Wiant asked Mr. Espoy if he has any experience with Denver’s noise variances.  Mr. Espoy responded that he and DTCG have been adequately versed in the protocol when variances have been granted.  Mr. Espoy mentioned that access to a school in the neighborhood will not be affected and that the school doesn’t have any issues with the project.  Mr. Riedesel said that based on the information submitted by DTCG and RTD the department recommends that the board approve the variance request contingent upon conditions.  He spoke about the conditions of the variance, which will include the petitioner implementing a noise monitoring plan and providing the community with a 24-hour telephone complaint and contact number.

There being no further comments or questions from the board, Dr. Wiant said he would entertain a motion to approve the variance.  Ms. Stern made a motion to approve the request from DTCG and RTD for a variance from the City & County of Denver’s Noise Ordinance, Chapter 36, of the DRMC.  Mr. Goto seconded the motion.  Motion passed 4 – 0.  
A Request for Approval of a Non-conforming Pool Design
Since Mr. Michael Mann with Swim Labs wasn’t present at the meeting, Dr. Wiant asked Mr. Bob McDonald, Acting Director of Public Health Inspection (PHI), to discuss the request from Swim Labs for approval of an alternative design for four small sized pools to be used for swim lessons and competitive swimmer training.  Mr. McDonald said the request is for approval of an alternative design because there is no deck at the waters edge on three sides of each of the pools.  He mentioned the plans submitted by Mr. Mann indicate a platform on one side of each of the four pools.  Mr. McDonald commented that Chapter 51 of the DRMC states that the deck of all pools shall have a minimum of five 4 feet of unobstructed deck area measured from the waters edge.  If the deck is to serve as a handhold at the edge of the pool, at least four inches of the deck edge along the pool must be sloped fifteen to twenty degrees upward toward the pool.  This edge shall be rounded to provide a comfortable and secure surface for grasping with the palm.  
Mr. McDonald remarked that this is not a recreational pool but an instructional pool only and that Swim Labs is required to adhere to the restrictions recommended by PHI.  He said Swim Labs is aware that the non-conforming pool design regarding the deck doesn’t exempt them from the other provisions of Chapter 51.  He commented that the platform at each pool shall not be used for anything other than emergency assistance to a swimmer and that the platforms and stairs shall be provided with non-slip surfaces.  Mr. McDonald noted the department recommends the alternative design be approved and reviewed the stipulations set forth by PHI.  

Dr. Wiant asked if the board had questions or comments for Mr. McDonald.  There being none, he asked for a motion to approve the non-conforming pool design.  Mr. Goto made a motion to approve the request from Swim Labs for a non-conforming pool design with the stipulations set forth by PHI.  Ms. Stern seconded the motion.  Motion passed 4 – 0.  

Update on Civil Penalty and Enforcement Posting

Mr. McDonald said PHI remains open to new ideas and spoke about working with Mr. R.D. Sewald, the Mayor’s liaison to City Council, to address concerns from the hospitality industry and members of City Council.  He emphasized that before PHI issues a civil penalty and posts a notice of violation that PHI reviews the history of the establishment’s inspections for patterns of violations over an 18-month timeframe.  Mr. McDonald remarked that Denver’s enforcement program is now timelier because PHI was able to move forward on a hand-held electronic inspections program which created efficiencies by providing a greater degree of consistency in inspections, streamlining information to operators, and by eliminating paper reports. He commented that Denver’s fines are comparable to other fines in the city.  

Mr. McDonald said PHI is modifying the civil penalty program and will look at the number of critical violations per inspection instead of the history of violations.  He mentioned making a recent change with postings to include dates as to when each violation was corrected even though that is not required by the ordinance.  Mr. McDonald noted that the hospitality industry doesn’t argue the amount of the fines.  He reported that operators think the fines are fair.  

Mr. McDonald said PHI might come to the board with proposed changes regarding the length of time that notices shall be posted.  He emphasized that a notice will still be posted if PHI has to close a restaurant.

He spoke about the amount of fines assessed for critical violations noting that some restaurants are likely to see significant fines.  After taking questions from the board, Mr. McDonald said PHI strives for a system that balances protecting the citizens’ health with an educational program.  He believes this combination will result in fewer postings in the future.  Dr. Wiant thanked Mr. McDonald for the update.          

Criteria for Evaluating Air Pollution Control Ordinance Violations and Assessing Civil Penalties

Mr. Gary Lasswell, Environmental Public Health Manager with EQ, spoke about the implementation of civil or administrative penalties for violations of any provisions of Chapter 4, Air Pollution Control, of the DRMC.  He mentioned that this is an informational briefing and that no action needs to be taken by the board.  Mr. Lasswell reported that amendments to Chapter 4, Air Pollution Control were approved by City Council in December, 2008.  The revised ordinance granted authority to DEH to levy civil or administrative penalties for violations of Chapter 4.  DEH will begin implementing its civil penalty authority on January 1, 2010.  Ms. Sherry Purdy, Deputy Manager of DEH, commented that the board isn’t required to set fines.  This authority is more like PHI’s process, unlike ACC’s administration citations process. 

Mr. Lasswell said the department met with City Council, residential neighborhood organizations, industry groups, stakeholders, and the public to solicit comments on the proposed revisions.  He noted that no opposition from the public regarding the civil penalty provisions was received by the department.  Ms. Lasswell mentioned that most cases will be resolved by educating people.  This penalty process will be primarily targeted toward repeat violators, those that can’t be brought into compliance with a written warning, and for offenders who knowingly and flagrantly violate the ordinance.

Mr. Lasswell reviewed the criteria for evaluating violations and assessing civil penalties and mentioned that anyone who disputes a violation for which a civil penalty was assessed may petition the board for a hearing.  

On behalf of the board, Dr. Wiant thanked Mr. Lasswell for the briefing.

Election of Officers for 2010 and BEH Vacancy 

Dr. Wiant announced that this agenda item would be moved ahead of the remaining agenda topics.   
· Retirement of board member, Ms. Merril Stern – On behalf of the board, Dr. Wiant recognized Ms. Stern for her service on the board, including serving as board chair in 2002 and 2007.  He thanked Ms. Stern for her hard work and dedication and said her thoughtfulness brought a broad perspective to the board.  He mentioned that Ms. Stern is always considerate and supportive of her colleagues.  Dr. Wiant read a letter from the Mayor expressing the city’s gratitude to Ms. Stern for the professionalism, courtesy, and skill she brought to the board.  The Mayor noted Ms. Stern always reinforced the health and safety of Denver’s residents and community.  
Ms. Nancy Severson, Manager of DEH, said she appreciated working with Ms. Stern and thanked her for her insight, keen advice and support of DEH’s work during her tenure on the board.  Ms. Severson noted that the department values the time and support provided by all the board members.  Mr. Valdez, Mr. McDonald, and Mr. Lasswell echoed the sentiments expressed by Dr. Wiant and Ms. Severson.  They thanked Ms. Stern for her support of their division’s work and employees’ efforts. 

Ms. Stern said that serving on the board has been a wonderful experience.  She commented that DEH has extremely talented staff.   Although she’ll miss serving on the board, Ms. Stern thinks it’s important to bring new talent and perspectives to the board.
· Election of Officers for 2010 – Dr. Wiant called for the election of officers for 2010.  After brief discussion by the Board, Ms. Stern nominated Dr. Wiant as Chair for 2010 and Dr. Burton seconded the nomination.  Nomination passed 4 – 0.  Mr. Goto nominated Dr. Burton as Vice-chair for 2010 and Dr. Wiant seconded the nomination.  Nomination passed 4 – 0. 
Ms. Severson commented that she looks forward to the opportunity to work with Dr. Wiant as the Board Chair in 2010 and Dr. Burton as Vice-chair.  

· Board Vacancy – Ms. Severson reported that she recently met with a candidate to fill the seat vacated by Ms. Stern’s retirement.  She said the candidate expressed interest in serving on the board.  Ms. Severson mentioned that she forwarded the candidate’s resume to the director of Boards and Commissions.  She asked the board to send her recommendations of other people the board thinks might be interested in serving as future vacancies arise.   
Denver Health & Hospital Authority 2010 Operating Agreement Budget Report

Mr. Robin Valdez, Director of Community Health & Decision Support (CHDS), provided an update on the 2010 Operating Agreement (OA) budget approved by city’s Budget & Management Office (BMO).  He reported on the following service areas.

· A-1 Medically Indigent Patient Care – No changes in funding but a late proposal on performance criteria was submitted.  Further discussion on performance will occur after the first of the year.  

· A-2 EMS Training & DIA Paramedic Services – This area has two-parts.  EMS training will receive less money as no new training will occur in 2010.  DIA Paramedic Services are still under discussion.

· A-3 Public Health – A recommended change will result in a decrease for capital improvement projects and updated language regarding our joint health status report.

· A-6 Prisoner Medical Services at DHHA – BMO recommended less operating funds for 2010 as a result of improved third party collections. 

· A-7 DIA Medical Clinic – Negotiation discussions are still ongoing.

· A-9 Rocky Mountain Poison Center – No changes from 2009.

· A-10 Coroner – Environmental Health Lab Services – There is a slight decrease in funding for non-core lab services.  

· B-5 Jail Medical Services – There is an increase in funding of $535,000 for 2010.

· B-11 Sane Program – This program has special nurses who collect forensic evidence for sexual assault cases.  

Mr. Valdez spoke about two general issues still outstanding, saying that Denver Health & Hospital Authority (DHHA) is being required to follow the city’s MBE/WBE rules for minority business entities and that DHHA contribute its share to the Denver Employees Retirement Program for the CSA employees working at DHHA. Discussions are underway on both of these issues.  He acknowledged and thanked Mr. Shaun Sullivan and Ms. Debra Knapp with the City Attorney’s Office for their work on the OA.    

Legislative Agenda

Mr. Valdez said that most people are in agreement that the state’s budget will dominate next year’s legislative session.  A Long-Term Fiscal Stabilization Commission was put in place this past summer and fall.  The commission discussed some ideas to deal with the state budget deficits.  Mr. Valdez reported that a few of the presenters have suggested that by addressing K-12 funding/Amendment 23 much of the state’s fiscal problems would be resolved because of the simple fact that K-12 funding is one of the largest pieces of the state’s budget.  He commented that presenters also highlighted the importance of funding K-12 education as well as higher education in order for the State of Colorado to remain competitive & maintain a highly educated workforce.  Mr. Valdez commented that there are several ideas floating around.

He noted that the Governor’s budget proposal has thus far protected funding core services in public health.  Last year there was a funding transfer of $25.7 million from Amendment 35.  This was a reduction in cash funds from the Prevention, Early Detection and Treatment Fund, the Tobacco Education Cash Fund, and Health Disparities Cash Fund.  These dollars were associated with the transfer to Health Care Policy and Financing for health related activities, which would otherwise require General Fund support. The affected Amendment 35 grant programs still received $17.3 million this year after this reduction.  The Governor also requested an additional 10% cut across the Board for all state agencies.

Mr. Valdez mentioned that he participated in the legislative call the Colorado Department of Public Health & Environment (CDPHE) initiated in their beginning dialogue with the local government around future legislation.  Since next year is an election year, most likely CDPHE will not support any controversial legislation or anything with a fiscal impact.  He reviewed the following priorities DEH identified for support.  
· Environmental Quality Division
· EQ would like to see no more stringent language added to the air quality legislation.  

· EQ will start participating in a stakeholder group as they begin discussing HSRF re-authorization.

· Community Health & Decision Support Division
· CHDS would like to preserve current appropriation for the AIDS Drugs Assistance Program (ADAP).  Mr. Valdez noted that the City of Denver, through the Denver Office of HIV Resources (DOHR), contributes an additional $400,000 a year to this program.  He reported that he was informed today that they’re projecting a $1.5 million deficit in 2011.  Mr. Valdez commented that they want him to participate in the discussion group.  He expects to be appointed by the Governor to the Colorado Advisory Committee on AIDS to deal with some coordination issues between the State and City’s HIV programs. 

· Public Health Inspection:  Restaurant Inspection Fees
· PHI would like to encourage CDPHE to introduce legislation to adopt the same civil penalties process as Denver.

· PHI is tracking a restaurant menu labeling bill at the federal level.  
· PHI is following a potential proposal to regulate medical marijuana clinics.  Any medical marijuana clinic regulation would impact the Residential Health & Housing (RHH) section.  
· Animal Care & Control
· Mr. Valdez said there is some discussion about introducing a “dog lemon law.”  This bill would allow a buyer to get his/her money back if the dog died shortly after purchase.  
Dr. Wiant thanked Mr. Valdez for the legislative report.  
Manager’s Report

· DPH Highlights – Ms. Severson said that Dr. Chris Urbina, Director of Denver Public Health, was out of town and not available to attend tonight’s meeting.  
· Department Highlights – Ms. Severson and Ms. Purdy highlighted the following items.
· CHDS -The Colorado Health Foundation awarded a $500,000 pilot grant for access to healthy food.  Ms. Severson spoke about a food summit with grocers that addressed accessibility of healthy, fresh and affordable food.  
· H1N1 Activities - DEH staff has been assisting with the preparation and distribution of the H1N1 influenza vaccine to medical establishments/providers.  DPH is hosting three flu clinics on Saturday, November 21st. 
· Office of the Medical Examiner (OME) – Ms. Purdy noted that OME received a $50,000 grant to assist with its emergency preparedness response activities.  
· Animal Care & Control (ACC) – A contractor has been hired to construct the new shelter.  Groundbreaking is planned for February, 2010.  The Administrative Citations program is up and running.  The Administrative Hearings Officer (AHO) is scheduled to hear 15 appeals in the next month.  
· BEH Rules – Ms. Katie Wilmoth, Assistant City Attorney, is reviewing the board’s rules governing hearings and variances.  
· Succession Planning – Ms. Purdy mentioned that questionnaires have gone out to key positions/staff regarding his/her job responsibilities asking these staff members to identify their key job duties, skills used in performing their job, and key partnerships or documents needed to perform their job. 
· Strategic Planning – Ms. Purdy noted that the directors are looking at mission and vision statements and work plans for his/her divisions for 3 – 5 years out and how our work ties in with DPH.  This information will be shared with DPH at a combined DPH/DEH planning meeting on January 21st.  She said the board is invited to attend the planning meeting and will send them an invitation. 
· Telework Policy – Ms. Purdy reported that DEH employees now have the opportunity to telework and that over 30 staff are currently teleworking one to two days per week.  
· Flex Time Policy – Ms. Purdy mentioned that a DEH Flex Time Policy Committee has been formed and that they are developing a flex time policy for the department.  She expects a policy to be developed and signed within two to three months.  
Adjournment
There being no further issues for discussion, Dr. Wiant asked for a motion to adjourn.  Mr. Goto made a motion to adjourn the meeting and Dr. Wiant seconded the motion.  Motion passed 3 – 0.  Meeting adjourned at 7:30 p.m.
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