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 BOARD OF ENVIRONMENTAL HEALTH MEETING
THURSDAY, MAY 12, 2011, 5:30 P.M.

DENVER ANIMAL SHELTER, 1241 W. BAYAUD AVENUE
Call Meeting to Order

Ms. Shwayder called the meeting to order at 5:40 p.m.  
· Roll Call – Ms. Shwayder took roll call.  Present:  Dr. Kenneth Crichlow, Dr. Brian Gerber, Mr. Leo Goto and Dr. Chris Wiant.    
· Approval of the Agenda – Ms. Shwayder asked for a motion to approve the May 12, 2011 agenda.  Dr. Wiant made a motion to approve the agenda and Mr. Goto seconded the motion.  Motion approved 5 – 0.  
· Approval of Minutes – Ms. Shwayder noted a correction on page 2, under the Tobacco Control presentation, in the first sentence of the 4th paragraph.  The sentence read as an incomplete sentence.  Ms. Donna Girtin, the Board secretary, noted the correction and will make the correction to the minutes.  Mr. Goto made a motion to approve the minutes with the correction and Dr. Gerber seconded the motion.  Motion approved 5 – 0.  
Public Comment on Items Not on the Agenda

There were no comments on items not on the agenda.
Status Report Regarding Administrative Citation Matters

The report regarding Administrative Citation matters for April is for the Board’s information with no verbal report given.  
Docket No. BEH 11-37

Ms. Shwayder called Docket No. BEH 11-37, a request from OLC Aquatics for approval of an alternate pool design and asked to hear from the petitioner.  Mr. Mark Windhager, with Red Peak Properties, introduced himself to the Board and said that this pool remodel is part of a $4 million remodel project.  Mr. Windhager mentioned that OLC Aquatics is requesting approval due to the non-conforming nature of some details of the whirlpool area relative to the code for pools.  Mr. Windhager said he would speak about the three non-conformance issues that Public Health Inspection (PHI) believes need to be addressed and why OLC Aquatics believes each of these conditions as currently designed meets the intent of the code. 
· The proposed design does not provide for four feet of unobstructed deck space on any side of the spa – Mr. Windhager said that given the narrowness of the whirlpool, there is more than adequate access from the three remaining sides to allow occupants to easily exit the pool and for third parties to help rescue someone.  The main clear perimeter deck space for emergency access is located on the north side, which is also the clear access for pedestrian traffic to both pools.  The primary deck area is clear of any parallel rails so access is available for the length of the spa.  The west and east sides also have the open deck and meet the four foot requirement. 

· The length of the whirlpool is greater than 10 feet, which does not conform to internal guidelines for a maximum size of 10'x10' – Mr. Windhager commented that from discussions with PHI staff, OLC Aquatics understood that the Department of Environmental Health (DEH) has guidelines limiting spa dimensions to a maximum of 10'x10'.  He noted that the spa in their proposed design is only 3' 3" deep or less and there are benches in the three areas that are shallower than the walking area within the spa.  If someone does get in trouble, they can easily touch the bench to help them up since the spa is only about 6' 8" wide.  Mr. Windhager remarked that this meets DEH guidelines for 10' maximum width which means that no spa user or rescuer would ever be more than 10' removed from safety.  
· The whirlpool is elevated above the deck – Mr. Windhager reported that the current design provides an elevated bench-height ledge surrounding the whirlpool, which separates the whirlpool from the deck on three sides.  The ledge is between 16" and 19" in height.  He emphasized that the ledge also provides ADA access to the whirlpool and that the ledges on both the west and east sides of the spa form 16" high walls which meet the ADA option of a “transfer wall.”  A person in a wheelchair can transfer onto the wall and swing over into the spa.  Mr. Windhager noted a conversation with Mr. Ed Neuberg, the City & County of Denver ADA Coordinator, who confirmed that the elevated 16" - 19" whirlpool is an accepted form of ADA access to the pool/whirlpool using the wall as a “transfer wall” defined in the ADA.  Mr. Windhager said OLC Aquatics believes the ledge improves the overall safety while also providing the required ADA access.  
Mr. Windhager displayed several pictures of whirlpool installations in Denver that have engaged similar configurations.  He mentioned that his client is in a competitive situation and that in their professional opinion the proposed design for the whirlpool area at The Seasons meets the intent of the code and provides a safe environment for the enjoyment of occupants.

Ms. Shwayder asked to hear from the department.  Mr. Bob McDonald, Director of PHI, explained that the petitioner’s request is for approval of an alternative deck design, such that there is not four feet of unobstructed deck area measured from the water’s edge surrounding the spa.  Mr. McDonald referenced Chapter 51, (governing pools) Section C of the Denver Revised Municipal Code (DRMC) governing deck areas that states pools shall have a minimum of four feet of unobstructed deck area measured from the water’s edge, provided that if certain design elements determined to be protective of public health and safety are fully incorporated in a satisfactory manner, alternative design proposals may be approved.  Chapter 51 defines pools to include wading pools, spray pools, and spas.  He mentioned that in 2007 the Board approved modifications to allow for non-conforming pool designs, such as infinity pools.  Mr. McDonald commented that prior to 2007 this request would have come before the Board as a request for a variance and that the petitioner would have had to prove undue financial hardship.     

Mr. McDonald addressed OLC Aquatics’ proposed design.  He said the department recommends the request for approval of the alternative pool design be denied noting the following reasons.  

· The proposed design does not proved for four feet of unobstructed deck space on any side of the spa.
· The design necessitates users of the spa to step onto a raised ledge and raised stairs under conditions in which these surfaces will be wet, as opposed to approved designs in which pool users exit using stairs that are submerged in the water, stepping out of the pool onto a deck that is level with the top of the pool.  

· This design may meet one alternative for ADA accessibility, other deck designs could be implemented that would also meet ADA accessibility requirements while still meeting the requirements of Chapter 51 governing pools. 
Mr. McDonald said that he researched rules in Arizona, New Mexico, and Utah and reported that spas are regulated as pools.  He mentioned that Denver’s regulations are in line with other states.  Mr. McDonald said that plans for previously approved spas larger than 10 feet square came before Community Planning & Development (CPD) and not DEH.  He noted that in March, 2010 DEH took over the plan review process.  This proposed spa design is the first that came before PHI.     Mr. McDonald introduced Mr. Ed Neuberg, the Director of Disability Rights, saying that Mr. Neuberg would address ADA codes.  Mr. Neuberg spoke about the “transfer wall” in the current ADA rules.  Mr. McDonald answered questions from the Board regarding flexibility in the rules. 
Discussion took place regarding health and safety considerations behind the previous rulemaking requiring the four foot deck at ground level.  The Board agreed that they are not prepared to set precedent by variance.  The Board recommended that the department collect and analyze data about the health and safety risks related to raised-edged pools.  The Board suggested that the department review PHI guidance related to pool design and assess whether any aspects of the PHI guidance should be written into the rules and regulations.
After the petitioner and Mr. McDonald responded to questions from the Board, Ms. Shwayder said she would entertain a motion to approve the request for approval of an alternative pool design.  Dr. Wiant made a motion to approve the request from OLC Aquatics for an alternate pool design with the stipulation that four feet of unobstructed deck area measured from the water’s edge be provided around the three sides of the spa that are not designed with the waterfall feature.  Dr. Gerber seconded the motion.  Motion passed 5 – 0.

Public Hearing on Proposed Rules and Regulations Governing Needle Exchange Program

Mr. Robin Valdez, Director of Community Health & Decision Support (CHDS) provided background on the recent amendments to State law and City ordinance.  As a result of these recent amendments, the Board may establish and administer a Needle Exchange Program (NEP) within the City & County of Denver for the purpose of sterile hypodermic syringe and needle exchange.  He mentioned that DEH and the City Attorney’s Office (CAO) drafted the proposed rules.  He referenced the copy of the proposed rules included with their Board packet and reported on the recent revisions.  On behalf of the department, Mr. Valdez asked the Board to adopt the rules as revised.
Mr. Valdez noted the multiple discussions held with stakeholders, the District Attorney’s office, and the Denver Police Department on the proposed ordinance changes.  Agencies participating in the NEP are to provide education to program participants and provide referral to screening programs and substance abuse treatment services for participants and their partners.  The ordinance restricts the number of feet the needle exchange location has to be from a school and the location must be at least 1,000 feet from any licensed day care operators. 
The service population is active and former injection drug users.  DEH will be looking to select providers that can operate under all applicable laws and that have relevant experience providing these services.  Mr. Valdez mentioned the application process for certification to establish a needle exchange program.  The application for certification must be returned to DEH by the deadline publicized by the department.  Applicants will be required to outline plans to meet state law and city ordinance with details of their proposed program, including an implementation plan.  He commented that reporting requirements must meet or exceed state regulations.  He spoke about community relations, including establishing an advisory board and its role to further program services within the community and provide a forum for input on program operations. 
Mr. Valdez referenced Denver Public Health (DPH) statistics reporting that there are roughly 10,000 injectors in Denver, 73% of which are infected with Hepatitis C and 5% of which are infected with HIV.  The Colorado Department of Public Health & Environment (CDPHE) statistics report that 17% of all HIV infections were acquired through injection drug use.  Under the reporting provision, CDPHE has been contacted to ensure the reporting requirements meet or exceed CDPHE’s expectations.  This information will be part of a report that will be made available to the state legislature.    

Ms. Debra Knapp, Assistant City Attorney, noted that DEH may assess and recover fees to offset actual, direct costs of program site visits and reviews.  Mr. Valdez said that upon complaint, the manager of DEH initiates an investigation and if there are grounds to suspend or revoke a registration the manager shall initiate a show cause proceeding, including a hearing at which the registrant shall be afforded an opportunity to be heard by the Board.  Ms. Knapp commented that the suggestion to have injectors carry a valid identification card to prove that they participate in the program was presented at a City Council committee meeting.  She said that the committee rejected this idea because it would incriminate the individual.  Ms. Knapp remarked that since Boulder knows who is in their program law enforcement can call them.  The Denver Police Department (DPD) can call to find out if an individual is in Denver’s program.   

Dr. Mark Thrun, Director of STD and HIV Prevention at DPH, said DPH has been involved over several years working with DEH on this issue and that DPH supports the rules.  Once the program is implemented, fees will be set through a fee study.  Dr. Thrun mentioned that Mr. Valdez is checking other programs to determine the time involved in site visits.  Neither the City nor DPH will provide any monetary funds to establish the program.  Staff time would be involved to create a Request for Proposal (RFP), conduct a review process, determine recommendations to the DEH manager, and bring those recommendations to the Board.  He outlined a study of the general population DPH conducted that showed incidences of Hepatitis C were reduced when clean syringes were used by injectors.  Dr. Thrun spoke about the public health benefits of a needle exchange program. 
There being no questions or comments from the Board, Ms. Shwayder opened the public hearing.  Many citizens attended the public hearing, but only a few people chose to speak.  The following individuals spoke in support of the proposed rules.

· Capt. William Nagle, Vice/Drug Control Bureau, DPD
· Lt. Reuben Conner, Shift Commander and member of the Drug Strategy Commission

· Dr. Mark Thrun, Director of STD and HIV Prevention at DPH

· Ms. Vanessa Fenley, Denver Dept. of Human Services and Director of the Drug Strategy Commission
No one spoke in opposition to the proposed rules.  

Ms. Shwayder closed the public hearing and asked for a motion to approve the proposed rules.  Dr. Gerber made a motion to adopt the proposed Rules and Regulations Governing Needle Exchange and Treatment Referral Programs and Dr. Wiant seconded the motion.  Motion passed 5 – 0.  On behalf of the Board, Ms. Shwayder extended congratulations to all and said the Board looks forward to the results of the program.  

Emergency Preparedness Response Program 
Mr. Bill Benerman, DEH Emergency Preparedness Response (EPR) Program Coordinator, began by reviewing Denver’s emergency response organization.  Mr. Benerman introduced Mr. Dan Alexander, the Director of Denver’s Office of Emergency Management and Homeland Security; Mr. Scott Bookman, Chief Paramedic with Denver Health; and Mr. Chuck Smedly, Manager of Epidemiology and Preparedness at DPH.  Mr. Benerman said emergency preparedness is all about contingencies and spoke about the department’s extensive inter-divisional coordination and all hazards planning.  He mentioned that within Denver, health and medical emergency response falls under Emergency Support Function 8 (ESF-8) and that Denver further divides ESF-8 into three branches; Denver Paramedics leads the Medical Branch, DPH leads the Public Health Branch, and DEH leads the Environmental Health Branch.  Mr. Benerman reviewed the responsibilities of each DEH division highlighting ESF-11 (animals) and how it relates to Animal Care & Control.   

Mr. Benerman said that almost every day DEH responds to urgent environmental issues and that in most cases, the issue is resolved using normal business operations.  However, when the scope or magnitude of an incident is large or complex, DEH initiates the department’s All Hazards Emergency Operations Plan and deploys the appropriate emergency response teams from multiple DEH divisions to respond as needed.  For a large emergency response, the DEH Operations Center (DOC) is activated to coordinate communications, public information support, technical support and logistics support for the DEH field teams deployed to the emergency.  Mr. Benerman reported on several recent DEH emergency response activities, including:

· A DIA sewage spill in March of last year

· The Xcel substation fire in June, 2010

· An ammonia gas release last October

· The I-25 sulfuric acid spill last December

· An apartment H2S gas release in April, 2011

He noted the upcoming Operation Critter Convoy on June 5th to move the animals to the new Denver Animal Shelter.  Mr. Benerman said he would open up the presentation to questions from the Board while the experts are in attendance.  Mr. Bookman and Mr. Smedly spoke briefly about recent EPR activities and responded to questions from the Board.  

Mr. Alexander said his office coordinates cross-directional conference calls and large-scale city functional exercises.  He commented that the city conducts four Table Top exercises each year, with two of the functional exercises conducted during different seasons to prepare for emergencies such as a tornado or blizzard.  Mr. Alexander mentioned the two regional exercises held – one in Aurora and one in Douglas County.   

On behalf of the Board, Ms. Shwayder acknowledged all their efforts and thanked Mr. Benerman, Mr. Bookman, Mr. Smedly, and Mr. Alexander for the presentation.      

Environmental Quality (EQ) Proposal for Colorado Department of Transportation (CDOT) Multi-Project Variance  
Mr. Gregg Thomas, Environmental Supervisor of the Noise Program, noted that construction season and resurfacing projects are starting.  Mr. Thomas reported that CDOT is in its final year to spend stimulus funds and that CDOT has a list of 6 – 10 nighttime projects ready to start between next month and December, 2011.  He mentioned that CDOT is concerned about the time window because once the contract is awarded to a vendor the work cannot start until a variance is approved.  

Mr. Thomas said Environmental Quality’s (EQ) noise program staff would like to gauge the Board’s interest in considering a comprehensive variance for all the projects instead of bringing each variance to the Board.  CDOT would propose to capture the various projects in a “blanket” variance for up to six months, similar to the Regional Transportation District’s (RTD) west corridor multi-year variance.  

Mr. Thomas said that a notification would go out to neighborhood organizations and to City Council regarding the process to give the public an opportunity to voice concerns with such a process and to weigh in on the process.  Notifications would go out to the public prior to the start of each project to give the public an opportunity to communicate any concerns about the project and to inform the public how their concerns would be managed for that specific project.  He mentioned that hotel vouchers would be offered to the residents living in the project area.  
Mr. Thomas explained that as specific project start times and contractors are selected, CDOT’s contractors would submit a detailed application for that project to EQ.  The application would conform to the general variance conditions and contain specific information for that project.  EQ would provide the Board with a summary of any community concerns and how the concerns/complaints were addressed and/or resolved.  
After discussion, the Board agreed that CDOT would present the proposed variance and that DEH would identify the stipulations, including the noise mitigation plan, approved by the department.  Mr. Thomas thanked the Board for their input and said he would meet with CDOT to craft the plan.        

Legislative Report

Mr. Valdez announced that yesterday was the last day of the legislative session.  He reported on the following bills and mentioned that five bills were still outstanding.  
· HB-1026 – Storm Water System Administrators – The governor signed this bill on 5-9-11.
· HB–1043 – Concerning Medical Marijuana – This bill passed the Senate.  The City will need to update the ordinance.  
· HB-1258 – Concerning Forensic Autopsies – This bill was signed by the governor on 5-4-11.  
· HB-1275 – Idling Commercial Diesel Vehicles –This bill passed.  
Manager’s Report  
· DEH Highlights

· 2012 Budget – Ms. Nancy Severson, Manager of DEH, reported that base budgets are due to the Budget & Management Office (BMO) on 5-23-11 and budget decision packages are due on 

6-6-11. She remarked that the department’s development of the 2012 budget has, again, been a 

collaborative and supportive process among the all divisions.

· Transition Book – The department is putting together transition documents regarding the history of the department, its programs, roles and functions to present to the new mayoral administration. 

· New Shelter Grand Opening Events – There will be a ribbon cutting ceremony with Mayor Bill Vidal and a public open house at 10:00 am on Saturday, June 11th.  There will be tours, reduced adoption fees, and door prizes from 10:30 am – 6:00 pm.  She invited all board members, their friends and family to attend this exciting event.
· DPH Highlights - Dr. Bill Burman, Acting Director of DPH, had a conflict and was unable to attend tonight’s meeting.  

· DEH-DPH Meeting - In his absence, Ms. Severson said that DEH and DPH met to reenergize our work on the requirements under the 2008 Public Health Act and to discuss the work we will be taking this year to develop and undertake a Denver Health Assessment that will inform our preparation of the required Denver Public Health Improvement Plan.  
Adjournment
There being no further issues for discussion, Ms. Shwayder asked for a motion to adjourn.  Dr. Wiant made a motion to adjourn the meeting and Mr. Goto seconded the motion.  Motion passed 5 – 0.  Meeting adjourned at 8:20 p.m.
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